VOLUME LXVI,NO.4 APRIL 1992 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


THE FLORIDA 


arguments’ us. Presentations are prod dlogies available. To find out n 
tionwide for over 14 yea technologies a iphic Evidence 
New York (914 
\ 


How Select 


Offshore Private Bank. 


If you're considering an 
offshore international private 
bank for an important client, 
there are certain vital questions 
you should ask before making 
your selection. 

For instance: 

Does the bank have world- 
wide expertise both offshore and 
onshore? 

Is it represented in the key 
offshore jurisdictions, so it can 
offer unbiased advice on the 
most advantageous location(s) to 
meet your client's financial needs? 

Can it provide acomprehensive 
range of services for protection, 
enhancement and management 
of your client’s assets? 

Is it capable of working with 
you and your client, to help 


design appropriate structures for 
the administration of assets 

and to provide for their ultimate 
succession? 

Can it arrange for company 
formations, management 
and accounting services from 
key offshore jurisdictions? 

Is it able to provide investment 
services and multi-currency 
banking requirements? 

Can it provide both expertise 
and longevity as an offshore 
trustee? 

Is it part of a strong, major 
banking group? 

Look no further 

Coutts answers “yes” to all 
these questions. 

We have over 50 years 
offshore private banking 


experience and operate in 
key financial jurisdictions 
worldwide. 

Coutts has 300 years of 
English Private Banking tradi- 
tion and reputation for personal 
service. And we share in the 
many Swiss advantages provided 
by our international private 
banking headquarters in 
Zurich. What’s more, we are 
a member of the National 
Westminster Bank Group, one 
of the largest and strongest 
banks in the world. 

If you have some questions 
youd like to ask us, please con- 
tact the Manager, New Business 
at the office nearest you. You can 
be assured that our conversation 
will be confidential. 


The private bank built on three hundred years’ experience. 


LONDON: (44) 71 753 1238 ZURICH: (41) 1214 5111 BAHAMAS: (1) 809-326-0404 CAYMAN: (1) 809-94-74777 
CHIASSO: (41) 91 412 002 GENEVA: (41) 22 319 0319 GIBRALTAR: (350) 72676 GUERNSEY: (44) 0481 726101 
HONG KONG: (852) 525 6898 ISLE OF MAN: (44) 0624 632222 JERSEY: (44) 0534 282345 LAUSANNE: (021) 653 29 27 
MIAMI: (1) 305 789 3714 NEW YORK: (1) 212 303 2910 SINGAPORE: (65) 22 33132 TOK YO: (81) 3 328 51321 URUGUAY: (5982) 606197 
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And you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


* Checklist © Instructions ® Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger * 25% Rag Minutes ® 21 Certificates © Padded 
Binder ® Slip Box © Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement ¢ Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ® Medical Plan © Voting 
Trust Plan ®¢ Shareholders Minutes ¢ Directors Minutes ® Annual Shareholders Minutes ¢ Power of Attorney Form ¢ Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver ¢ Officers Notice of Waiver 
© Shareholder Proxy * Application for Sales and Use Tax ® Application for Employer ID Number ® Pre-printed Envelopes for 
Both Applications ® Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to misiead the judge or 
jury by any artifice or false statement 
of fact or law: 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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Florida Is in Minority 

Concerning the excellent article “Is 
Florida’s Personal Representative Stat- 
ute Constitutional?” (February 1992), 
Illinois in the past several years has 
permitted persons to act as personal 
representatives under a will who are 
nonresidents of Illinois, provided he or 
she is a citizen of the United States 
(Illinois Probate Act, 110 1/2, para. 
6-13). The statute referred to in the 
table on page 31 of the article (110 1/2, 
para. 9-1) applies to the appointment 
of administrators when an IIlinois resi- 
dent dies intestate. So, now apparently 
Florida is a minority of only five states 
which prohibit nonresidents generally 
from acting as personal representa- 
tives (or executors) under a will. 


RoNALD L. Happap 
Chicago 


The following corrections to the arti- 
cle John F. Licari and I wrote for the 
February Journal should be noted: 1) 
Section 9-1 of the Illinois Probate Act 
does prohibit nonresidents from serv- 
ing as administrator of intestate 
estates. However, §6-13(a) of the IIli- 
nois Probate Act permits any adult 
resident of the United States to act as 
executor of a testate estate. Non-Illinois- 
resident executors are generally re- 
quired, however, to post a commercial 
surety on their bond even if the will 
expressly waives such surety or bond. 
See Illinois Probate Act §6-13(b); 2) 
Section 707 of the New York Surro- 
gate’s Court Procedure Act, which deals 
with eligibility to receive letters, deals 
with nonresident aliens rather than 
nonresidents. A nonresident citizen is 
fully qualified to receive letters whether 
or not a resident serves with him. 


FREDERICK J. BOSCH 
Philadelphia 


Disagrees with Article 
on Banking and Insurance 

In The Florida Bar Journal January 
1992 issue, James O’Connell and David 
Barclay (on behalf of the Business Law 
Section) presented an article on banks 


Ltt 


and insurance. I am amazed that the 
Editorial Board allowed this article to 
be printed. Not only is the article 
totally slanted, but the authors take 
the position that the courts, the insur- 
ance commissioner’s office, and the 
legislature are all wrong. The only 
authority (according to the authors) 
who understands what is happening 
here is the Office of the Comptroller of 
the Currency (OCC). This is the office 
that purportedly “regulates” the banks 
and they have determined that annui- 
ties are investment instruments and 
not insurance products (notwith- 
standing the fact that only insurance 
companies wrote or sold annuities un- 
til interest rates went into double dig- 
its and banks, facing disintermediation, 
felt it was easier to “join ’em” since 
they couldn’t “beat ’em”). I, of course, 
would assert that you may call an 
annuity an investment instrument but 
if it pays out for life (no matter how 
long), the cost is actuarily determined 
{called a premium), the principal is 
guaranteed at death (insured), and the 
companies that underwrite it are in- 
surance companies, then it is an insur- 
ance product whether or not it is an 
investment instrument. 

Nonetheless, the authors note that 
F.S. §626.988 was drafted in response 
to the OCC’s position and yet the 
authors criticize the insurance depart- 
ment for following the intent, lan- 
guage, and understandings of the legis- 
lature and all of the parties involved, 
including the banks, in the meaning 
of this statute. 

Ironically, the authors assert that 
the reasons banks ought to be allowed 
to engage in insurance activities in- 
clude some of the very reasons that the 
courts held in the Glendale case (16 
F.L.W. 2549, Fla. lst DCA 1991) that 
the law was constitutional and that 
banks were harmful if involved in the 
insurance industry. 


The authors say: 


[Blanks possess extensive financial infor- 
mation regarding clients which can be used 
to target [emphasis mine] sales of particular 
insurance products. Such information is 
obtained by banks when clients complete 
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loan applications in connection with the 
purchase of . . . houses, automobiles and 
boats; and deposit funds in connection with 
the sale of businesses or investments. Using 
this information [emphasis mine] banks are 
prepared to sell insurance products when 
their clients most need them or when they 
can most afford them. 


I believe that any consumer who 
believes in the free enterprise system 
would favor keeping banks out of the 
insurance business. Once a bank has 
all of the information they want to be 
able to put together on the consumer, 
it would destroy all competition for all 
sorts of businesses. And what if I want 
to switch banks? Would I switch insur- 


It’s a sad day when another industry 
(banking) can espouse its propaganda 
in The Florida Bar Journal under the 
guise of an informative article. It’s a 
sadder day when authors can cast 
disparaging remarks against the legis- 
lature that makes the laws, the agency 
that enforces them, and the courts 
which interpret them and treat a gov- 
ernment functionary as the final arbi- 
ter of what a law means. But it’s the 
saddest day of all when an attorney 
can advocate the aggregation of per- 
sonal and private information and put 
it into the hands of the banks of this 
country. Fortunately, Big Brother is 
not yet welcome in the State of Florida. 


Howarp M. ROSENBLATT 
Gainesville 


As noted at the end of each column, 
articles are submitted on behalf of the 
sections by editors appointed by section 
chairs. The editorial board reviews only 
Journal feature articles. 


INTERNAL 
is 
SERVICE ALWays 
ob 


Authors’ Response 

This letter is written in response to 
Howard M. Rosenblatt’s letter com- 
menting on our article, “Banks and 
Insurance: The Tug-of-War Continues,” 
(January 1992). 

Mr. Rosenblatt does not challenge 
our analysis of the substantive law 
governing this area. Rather, his com- 
ments are fueled by his apparent belief 
that banks should not be permitted to 
sell insurance, an understandable posi- 
tion given that he is a licensed life 
insurance agent. 

As to Mr. Rosenblatt’s characteriza- 
tion of annuities as insurance products, 
we can only reiterate that the legal 
staff of the Office of the Comptroller of 
the Currency (OCC) came to a different 
opinion on this issue in spite of argu- 
ments more convincing than those 
asserted by Mr. Rosenblatt. Further- 
more, a U.S. district court, in an 
unpublished opinion, upheld the OCC’s 
ruling that variable rate annuities are 
not insurance products. See The Vari- 
able Annuity Life Insurance Co. v. 
Clarke, et al., 1991 WL 302827 (S.D. 
Tex., November 22, 1991). 

Mr. Rosenblatt’s statement that we 
“criticize” the Insurance Department 
for following the intent of F.S. 
§626.988(8) is erroneous. Our com- 
ments in this regard were meant to 
inform practitioners that the Insur- 
ance Department does not consider the 
OCC’s ruling to be a federal law for 
these purposes. 

Mr. Rosenblatt’s comment that the 
reasons we believe banks should be 
permitted to sell insurance are the very 
reasons why the court in Glendale 
Federal held F.S. §626.988(8) to be 
constitutional is also erroneous. The 
court held this statute to be constitu- 
tional due to the fact that it did not 
violate the due process of equal protec- 
tion clauses, it was not unconstitution- 
ally vague, and it was not preempted 
by federal law. These certainly are not 
the reasons we believe banks should 
be permitted to sell insurance. 

As to Mr. Rosenblatt’s comments 
regarding the free enterprise system, 
we believe that the free enterprise 
system would be enhanced, not hin- 
dered, by permitting banks to sell 
insurance. Let the consumers deter- 
mine who offers the best product at the 
best price. 
Davip BARCLAY 
Miami 
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The McKay Commission and 
Florida’s Disciplinary Process 


he American Bar Associa- 

tion established the Com- 

mission on Evaluation of 

Disciplinary Enforcement in 
February 1989 and appointed as its 
chair Professor Robert McKay. In May 
of 1991, the McKay Commission issued 
its draft report, and last February the 
final report was considered by the 
ABA’s House of Delegates. The Florida 
Bar established a special committee 
chaired by Tom Ervin to consider the 
recommendations of the McKay Com- 
mission and report to the Board of 
Governors. The committee’s report was 
given in November 1991. 

The McKay Commission’s report was 
adopted by the House of Delegates in 
February with few modifications. The 
report, with 22 recommendations, now 
becomes the national model by which 
all state disciplinary procedures will 
be compared. The Ervin Committee 
and The Florida Bar Board of Gover- 
nors agreed with some recommenda- 
tions and disagreed with others. This 
article will explore the good and the 
bad in the McKay Commission report 
and set forth the changes to be consid- 
ered in our system. In doing so, I will 
focus on changes related to two of the 
primary premises underlying the 
McKay Commission report. 

First, the McKay Commission con- 
cluded that the disciplinary system as 
it exists in most states (including Flor- 
ida) provides for lawyer involvement 
in the enforcement process. The com- 
mission concluded that so long as any 
element of self-regulation exists, the 
public will not have confidence in the 
system. This is particularly true, ac- 
cording to the McKay Commission, 
when approximately 90 percent of all 
disciplinary complaints are dismissed. 
Accordingly, the McKay Commission 
recommended that the disciplinary pro- 


by Benjamin H. Hill Ill 


cess be turned completely over to state 
supreme courts, which should have 
exclusive contro! over the disciplinary 
process. The immediate effect in Flor- 
ida would be the elimination of 
grievance committees. 

The Ervin Committee and The Flor- 
ida Bar recognized the need for public 
confidence, but rejected this recom- 
mendation for many reasons. First, 
Florida is among the few states to 
include members of the public on griev- 
ance committees. Public participation 
has been a healthy experience in Flor- 
ida. It has given the public direct 
insight into the disciplinary process. 
Most of the public members have gone 
on record following their service saying 
the system is fair, and if anything, too 
tough on lawyers. They are impressed 
with the conscientious service by the 
lawyer members and by the serious- 
ness of the proceedings. Florida has 
even gone a step further with respect 
to the public. All disciplinary records 
are open after a grievance committee 
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finds “probable cause” or “no probable 
cause.” Thus, in Florida the public has 
virtually complete access to the pro- 
cess, and a change is not necessary to 
facilitate public confidence. 

Further, the elimination of grievance 
committees removes one of the key 
distinctions which enables us to be 
members of a profession. Effective self- 
regulation under the control of the 
Florida Supreme Court has been the 
primary reason the legislature has not 
succeeded in placing the Bar under the 
Department of Professional Regulation. 
Florida’s record of lawyer discipline 
has been among the nation’s best, and 
clearly is better than the experience of 
other professions under the DPR. Law- 
yers serving on grievance committees 
accept that responsibility with a sense 
of pride and in recognition of their 
professional duty. They learn from the 
process. Removing them for the sake 
of public confidence would be counter- 
productive. The ABA recommendation 
places too much emphasis on public 
perception and too little on profession- 
alism. 

Thus, Florida does not need to adopt 
those portions of the McKay Commis- 
sion’s report which eliminate grievance 
committees. In Florida, lawyers and 
laypersons effectively work together. 
No change is needed. 

The second premise supporting the 
McKay Commission report which is 
ripe for discussion is the recognition 
that in grievances involving fee dis- 
putes, minor misconduct, substance 
abuse, and other areas of neglect and 
incompetence, there are no coordinated 
efforts or programs to rehabilitate the 
lawyer. More often than not, minor 
misconduct is dismissed or settled with 
a reprimand or letter of admonish- 
ment. Nothing is done to help the 

Continued on page 16 
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In these uncertain times, here’s a method for real 


energy conservation. 


Attorneys’ Title Information Data System (ATIDS) gives 
you instant information from 30 of Florida’s busiest county 
courthouses. Without having to waste valuable time visiting 


them or even phoning them. 

In fact, ATIDS gives you 
the convenience of on-line 
access to 100 million Florida 
records, so you can search title 
faster and more accurately than 
ever before. 

In selected counties, our 
Tax Inquiry system lets you tap 
into the property tax informa- 
tion you need for real estate 
closings. 

ATIDS also automatically 
calculates Fund policy rates 
based on The Fund’s now 
- standard 70/30 split. And with 
_ATIDS, we waive your liability 


on Attorneys’ Title Information Data System (ATIDS). 


Name/Title 


want access to the seat of power. Send me more information 


Firm 


Address 


City. State 


Zip 


Phone ( ) 


Average # of closings per month (1990) 


Fund Member? 0 Yes (No _If yes, Member #. 


Mail to: Attorneys’ Title Insurance Fund, Inc., 6220 Hazeltine 
National Drive, RO. Box 628600, Orlando, FL 32862- 


8600. Attn: Marketing Services 


FBJ 0492 


Visit courthouses in 30 counties without 
leaving your 


for Fund policies when you follow company procedures. 

What’s more, ATIDS can now be used to update Fund 
title certificates and Schedules A and B—and many other 
enhancements are scheduled for 1991 that will make ATIDS 
faster and more convenient than ever. 


ail © 1992 Attorneys’ Title Insurance Fund, Inc. 


The Fund is Florida’s lead- 
ing title insurance company 
because, for over 40 years, it 
has offered its member attor- 
neys innovative services like 
ATIDS. Services that save you 
time and money while making 
you more competitive. 

Return the coupon now, 
and find out how ATIDS can get 
you out of a rut without getting 
you out of your chair. 


of Information 


‘The of Service 
Fund of Innovation 


EXECUTIVE DIRECTIONS 


Make Plans Now 


To Attend Convention 


Now is the time to mark your calen- 
dars to attend the Annual Meeting of 
The Florida Bar. The convention—our 
forty-second—is scheduled for June 24- 
27 at Marriott’s Orlando World Center. 

If you have been reading the Bar 
News, you know the theme for this 
year’s convention is “Take Time to 
Remember.” The Annual Meeting Com- 
mittee, under the leadership of Orman 
Kimbrough, Jr., of Orlando, has been 
working with the staff on displays and 
other presentations highlighting the 
many changes Florida’s legal profes- 
sion and its organized Bar have seen 
over the years. Those of you who are 
members of long standing will enjoy 
seeing photos of old friends at historic 
moments in the life of our Bar; newer 
members also should enjoy the dis- 
plays, and may come away from the 
meeting with a better sense of history 
about your profession. 

This will be the sixth time the Marri- 
ott World Center has hosted the con- 
vention. We have gotten to know the 
staff there, and they have come to 
know our needs, which means that 
each time we use their facilities the 

meetings run smoother than the time 
before. If you have not taken the veel 
to Disney World in 3 
awhile, this is an 
excellent opportu- 
nity—the hotel is 
right down the road 
from the Magic King- 
dom and EPCOT, 
and registrants re- 
ceive two free trans- 
portation passes. 

There will, of 
course, be other fam- 
ily events as well, © 
including a carnival 
for the kids, a fam- 
ily breakfast, and 


8 THE FLORIDA BAR JOURNAL/APRIL 1992 


by John F. Harkness, Jr. 


“Showtime Spectacular,” which is guar- 
anteed to keep the little ones enter- 
tained while you and your spouse at- 
tend the YLD dance and Annual Din- 
ner and Show, or just enjoy some quiet 
time. For those of you feeling competi- 
— there will be the annual Legal 


This is the faculty and ary Staff of the University of Florida College of Law in 1934. 
Celebrating Florida's legal history is the focus of the Bar's 1992 convention. 


Runaraound and Judicious Jaunt, as 
well as golf and tennis tournaments. 

Those of you registering before May 
15 will pay only $100 to gain admission 
to any of the 14 seminars planned; the 
fee rises to $125 after early registra- 
tion closes, and $150 after June 19. 
Registration not only gains you admis- 
sion to all seminars, but also entitles 
you and a guest to free Disney trans- 
portation, to mix with old friends at 
the All Member Reception, and to enjoy 
the Young Lawyers Division’s June 25 
dance. 

Topics for this year’s seminars are 
as diverse as the make-up of the Bar— 
from computer law and technology to 
legal writing, from conveyancing to the 
latest issues in health care law. 

The annual meeting is, of course, 
also the most critical time of the year 
for those of you active in our sections 
and committees to attend the meetings 
of those groups, when leadership 
changes and plans for the coming year 
are made. We also will be hosting the 
Bar Leaders’ Conference for incoming 
section and committee chairs and vice- 
chairs and local bar officers. Those 
attending past conferences have told 
me the sessions gave them many good 
ideas for the new 
year, and a fine pro- 
gram is planned for 
this year. 

Again, watch the 
newspaper for de - 
tails about all of the 
events scheduled for 
next month’s meet- 
ing. It promises to 
be a great conven- 
tion; I hope you will 
“take time to remem- 
ber” with your fel- 
low Bar members. 
See you there! 


\ 


hh 
. 
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The Product Liability 
Statute Repose 


A Case of Premature Burial 


his article is written in re- 

sponse to an article by Ira 

Leesfield, entitled “It’s Time 

to Dispose of the Statute of 
Repose .. . Finally,” which appeared 
in the January issue of The Florida 
Bar Journal. In that article, Mr. Lees- 
field expressed the opinion that Flor- 
ida’s repealed product liability statute 
of repose was not in the public’s best 
interest and that the statute should 
not be applied to cases involving inju- 
ries caused by allegedly defective prod- 
ucts after the date of the statute’s 
repeal. This article will present the 
view that the product liability statute 
of repose served a valid purpose and 
that actions which became barred dur- 
ing the time the statute was in effect 
cannot be revived by the repeal of the 
statute. 


Nature and Purpose 
of a Statute of Repose 

Statutes of repose were enacted in 
Florida and other states in reaction to 
the expanded liability of manufactur- 
ers and professionals such as archi- 
tects, engineers, and physicians.! The 
liability of all of those groups was 


by Kathleen M. O’Connor 


Graphic by Joe McFadden 


increased by such factors as the erosion 
of the privity doctrine and the adoption 
of “discovery” provisions in statutes of 
limitations.? In addition, in the case of 
manufacturers, liability was expanded 
by adoption of the doctrine of strict 
liability in tort. The purpose of a 
product liability statute of repose is to 
alleviate problems caused by an abnor- 
mally long period of time between a 
manufacturer’s involvement with a prod- 
uct and the trial of a product liability 
action. Those problems include difficul- 
ties of proof encountered when memo- 
ries were not fresh, problems in locat- 
ing evidence and witnesses, a jury’s 
tendency to employ hindsight in con- 
sidering defectiveness, and difficulties 
inherent in proving defenses such as 
alteration and misuse.* 

A statute of repose differs markedly 
from the traditional statute of limita- 
tions. A statute of limitations estab- 
lishes a time limit within which an 
action must be brought, and begins to 
run at the time an injury occurs or is 
discovered. A statute of repose, on the 
other hand, cuts off the right of action 
after a specified time, measured from 
the sale of a product, the completion 
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of improvements to real property, or 
an incident of medical malpractice.® A 
statute of repose cuts off a right of 
action regardless of the time of the 
accrual of the cause of action or of 
notice of the invasion of a legal right.” 

In distinguishing between statutes 
of limitations and statutes of repose, 
many courts have recognized that a 
statute of limitations is merely a proce- 
dural device that operates as a defense 
to limit the remedy available on an 
accrued cause of action.’ A statute of 
repose, on the other hand, creates a 
substantive right in those protected to 
be free from liability after a legisla- 
tively determined period of time.9 In 
setting a time limit beyond which li- 
ability no longer exists, statutes of 
repose are based on consideration of 
the economic best interests of the pub- 
lic as a whole and are substantive 
grants of immunity based on a legisla- 
tive balance of the respective rights of 
potential claimants and defendants.!° 


History of Florida’s Product 
Liability Statute of Repose 

Florida’s product liability statute of 
repose was enacted as part of a sub- 
stantial revision to Ch. 95 of the Flor- 
ida Statutes in 1974, and the changes 
became effective on January 1, 1975.'! 
In regard to product liability actions, 
the repose provision provided that an 
action must be begun “within 12 years 
after the date of delivery of the com- 
pleted product to its original purchaser 

. . regardless of the date the defect 
in the product was or should have been 
discovered.”!2 A parallel provision, 
§95.11(3)(c), dealt with actions founded 
on the design, planning, or construc- 
tion of improvements to real property, 
and its repose provision provided that 
an action must begin within 12 years 
from the date of possession by the 
owner or the termination or completion 
of the contract.!3 

The new repose provisions were at- 
tacked in various court cases on consti- 
tutional grounds, and the first cases 
to reach the Florida Supreme Court 
dealt with the statute of repose appli- 
cable to improvements to real property. 
The case of Bauld v. J.A. Jones Con- 
struction Company, 357 So.2d 401 (Fla. 
1978), involved an injury which oc- 
curred approximately 11 years after 
completion of a building project. Suit 
was brought within the applicable stat- 
ute of limitations, but not within the 


A statute of repose 
creates a substantive 
right in those 
protected to be free 
from liability after 
a legislatively 
determined period of 
time 


12 years provided by the statute of 
repose. In upholding the constitution- 
ality of the statute of repose, the Flor- 
ida Supreme Court rejected the plain- 
tiffs argument that application of the 
statute denied access to courts, as 
provided for in Art. I, §21 of the Florida 
Constitution.'4 

The following year, the Florida Su- 
preme Court decided the case of Over- 
land Construction Co. v. Sirmons, 369 
So.2d 572 (Fla. 1979), which involved 
an injury that occurred more than 12 
years after completion of a building 
project. In a 4-3 decision, the court 
declared the statute unconstitutional 
as applied. The court found that appli- 
cation of the statute would violate the 
access to courts provision of the Florida 
Constitution because it would have the 
effect of barring a cause of action before 
it ever accrued. The court noted that 
the legislature had not specifically ex- 
pressed any perceived public necessity 
for abolishing a cause of action for 
injuries occurring more than 12 years 
after the completion of improvements 
to real property. 

Thus, in Bauld and Overland, the 
Florida Supreme Court established that 
a statute of repose would be sustained 
in the face of the constitutional chal- 
lenge that access to courts was denied 
when the time to bring suit was merely 
shortened, but not completely elimi- 
nated. On the other hand, where a 
claimant’s cause of action was barred 
by the repose provision before it ever 
accrued, and no judicial forum was 
available to the claimant, the statute 
of repose would be declared invalid as 
applied to such a claimant.!® 
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The constitutionality of the product 
liability statute of repose also pre- 
sented a close question for the Florida 
Supreme Court. In Battilla v. Allis 
Chalmers Manufacturing Co., 392 So.2d 
874 (Fla. 1980), a case involving an 
injury which occurred more than 12 
years after delivery of a product, the 
Florida Supreme Court, in another 4-3 
decision, relied upon its prior holding 
in Overland, and declared the product 
liability statute of repose unconstitu- 
tional “as applied to this case.”!® Writ- 
ing for the dissent, Justice McDonald 
distinguished the Overland case and 
stated that “a twelve-year limitation 
may be reasonable for liability for manu- 
factured products and not for liability 
for improvements to real property.”!7 
Noting that Florida had abolished the 
privity requirement in product liability 
actions and also adopted strict liability 
in tort, Justice McDonald stated: 

It has [been] determined that twelve years 
from the date of sale is a reasonable time 
for exposure to liability for manufacturers 
of products. I perceive a rational and legiti- 
mate basis for the legislature to take this 
action, particularly in view of the relatively 
recent developments in expanding the li- 
ability of manufacturers. Because the nor- 
mal useful life of buildings is obviously 
greater than most manufactured products 
there is a distinction in the categories of 
liability exposure between those sought to 
be limited by section 95.11(3)(c), struck 


down in Overland, and those listed in sec- 
tion 95.031(2).!8 


Shortly after Battilla, the Florida 
Supreme Court decided the case of 
Diamond v. E.R. Squibb and Sons, 
Inc., 397 So.2d 671 (Fla. 1981). The 
court ruled that the product liability 
statute of repose could not constitu- 
tionally be applied to bar an action 
based on injuries caused by ingestion 
of the drug diethylstilbestrol (DES) 
when the injuries occurred prior to the 
expiration of the 12-year repose pe- 
riod but were not apparent until after 
the 12-year period expired.!9 

Based on the Bauld, Overland, and 
Battilla line of cases, the product liabil- 
ity statute of repose only had an effect 
on those claimants whose causes of 
action accrued more than eight years, 
but less than 12 years, after delivery 
of a product. Claimants injured less 
than eight years after delivery had the 
full four years provided by the statute 
of limitations in which to file suit. 
Claimants injured after the 12-year 
period also had four years to file, be- 
cause the statute had been declared 


= 


unconstitutional as applied to causes 
of action arising after the 12-year pe- 
riod. Claimants injured within the eight- 
to 12-year period were affected by the 
statute, because their time to file suit 
was shortened. That state of the law 
set the scene for the case of Pullum v. 
Cincinnati, Inc., 476 So.2d 657 (Fla. 
1985), appeal dismissed, 475 U.S. 1114 
(1986). 

The claimant, Pullum, was injured 
while operating a machine that had 
been delivered to the original pur- 
chaser approximately 10!/2 years pre- 
viously. Based on the statute of repose, 
Pullum had a year and a half to file 
suit. Pullum, however, sued beyond the 
12-year repose period, but within the 
four-year statute of limitations. Recog- 
nizing the Supreme Court’s prior 
precedents, Pullum conceded that ap- 
plication of the product liability statute 
of repose did not unconstitutionally 
deny him a right of access to courts.?° 
Instead, Pullum argued that the effect 
of the Supreme Court’s decision in 
Battilla was that the statute of repose 
only applied to a limited classification 


of persons, i.e., those injured during 
the eight to 12 years after delivery of 
a product, and Pullum contended that 
those persons were denied equal pro- 
tection. 

The Florida Supreme Court solved 
Pullum’s asserted equal protection prob- 
lem by receding from Battilla and hold- 
ing that the product liability statute 
did not unconstitutionally deny access 
to courts. The court stated that the 
legislature, in enacting the product 
liability statute of repose, “reasonably 
decided that perpetual liability places 
an undue burden on manufacturers, 
and it decided that twelve years from 
the date of sale is a reasonable time for 
exposure to liability for manufacturing 
of a product.”2! Pullum’s equal protec- 
tion argument went down the drain 
with Battilla. Because the statute could 
now constitutionally be applied to com- 
pletely bar causes of action based on 
injuries that occurred more than 12 
years after delivery of a product, claim- 
ants whose time to sue was merely 
shortened were not denied equal pro- 
tection.22 
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The Supreme Court’s decision to re- 
cede from Battilla was not anticipated 
by the legal community because the 
Pullum case did not involve an injury 
which occurred more than 12 years 
after delivery of a product (as was the 
case in Battilla) and because Pullum’s 
entire equal protection argument was 
premised on the continuing validity of 
Battilla. The decision came as a particu- 
lar surprise to claimants and their 
attorneys who were prosecuting cases 
that involved injuries which occurred 
more than 12 years after delivery of a 
product. These cases became known 
as the “window cases,’ i.e., those cases 
that arose after Battilla and before 
Pullum.28 

The reaction to Pullum was swift. 
In motions for rehearing, the existence 
of the window cases was pointed out 
to the Florida Supreme Court, and the 
court was urged to rule that Pullum 
would only apply to cases arising after 
the date of the decision.24 Rehearing 
was, however, denied. After rehearing 
was denied, defense attorneys repre- 
senting manufacturers filed motions 
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for summary judgment in the pending 
window cases. On the claimant’s side, 
forces were mobilized to lobby the leg- 
islature for repeal of the product liabil- 
ity statute of repose. This effort was 
obviously motivated in part by the 
hope that a repeal would save the 
window cases. Within seven months of 
the denial of rehearing in Pullum, the 
product liability statute of repose was 
repealed, effective July 1, 1986.25 

In the dozens of pending window 
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cases, the attorneys for the claimants 
opposed the defendants’ motions for 
summary judgment by arguing that 1) 
the Florida Supreme Court’s decision 
in Pullum should not apply to pending 
cases; and 2) the repeal of the statute 
of repose should apply to pending cases. 
Both of those arguments were rejected 
by the Florida Supreme Court. In Me- 
lendez v. Dreis and Krump Manufac- 
turing Co., 515 So.2d 735 (Fla. 1987), 
the court held that the Pullum decision 
would be applied to pending cases 
based on the general rule that a deci- 
sion of a court of last resort which 
overrules a prior decision is retrospec- 
tive as well as prospective in its appli- 
cation unless declared by the opinion 
to have prospective effect only. Because 
Pullum was silent on the question of 
retroactivity, the court stated the deci- 
sion would be applied retrospectively 
as well as prospectively.26 

In regard to the repeal, the Supreme 
Court stated that cases involving statu- 
tory changes to periods of limitation 
provided some insight, and in those 
cases it was well established that be- 
fore a statute of limitations could be 
applied retroactively, there must be a 
clear manifestation of legislative in- 
tent that the statute be given retroac- 
tive effect. Because there was no clear 
manifestation by the legislature of an 
intent that the repeal should have 
retroactive effect, the repeal could not 
save the pending window cases.?? 


Exceptions to Application 

In the wake of Pullum, the Florida 
Supreme Court recognized three nar- 
row exceptions to application of the 
product liability statute of repose. The 
first exception was recognized in the 
Pullum decision itself, when the court 
reaffirmed its prior holding in Dia- 
mond v. E.R. Squibb & Sons, Inc., 397 
So.2d 671 (Fla. 1981).28 The court dis- 
tinguished Diamond because that case 
involved ingestion of the drug DES. 
Although the drug caused internal in- 
juries before the statute of repose would 
have barred an action, the injuries did 
not become evident until after the 
action would have been barred.?9 Un- 
der those circumstances, the court 
stated that application of the statute 
of repose would deny access to courts. 

A second exception was recognized 
in Nissan Motor Co., Ltd. v. Phlieger, 
508 So.2d 713 (Fla. 1987), in which the 
court noted that the product liability 
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statute of repose, by its terms, did not 
apply to wrongful death actions. In 
that case, the decedent was killed as a 
result of an allegedly defective product 
approximately 11!/2 years after the 
product was manufactured. Florida’s 
Wrongful Death Act permits a personal 
representative to bring an action in 
circumstances where the decedent could 
have maintained an action if death had 
not ensued.®° Because the 12-year re- 
pose period had not expired, the de- 
cedent had a right to maintain an 
action at the time of his death, and his 
personal representative could bring an 
action as long as it was filed within the 
two-year statute of limitations ap- 
plicable to wrongful death actions. On 
the other hand, if a death occurred 
after the 12-year period, and the de- 
cedent would have been unable to main- 
tain an action, the personal 
representative’s action would be bar- 
red.3! 

In addition, a “reliance” exception 
was recognized by the Florida Supreme 
Court in Frazier v. Baker Material 
Handling Corp., 559 So.2d 1091 (Fla. 
1990). There the court ruled that liti- 
gants with accrued causes of action 
who failed to file within the 12-year 
period because they relied upon Bat- 
tilla could proceed with cases that were 
filed within the four-year statute of 
limitations. 


The Walker and 
Acosta Decisions 

Cases have now arisen when the 
12-year period for bringing a product 
liability action expired during the time 
the statute of repose was in effect, and 
a party was injured by the product in 
question after the effective date of the 
repeal of the statute of repose. In 
Walker v. Miller Electric Manufactur- 
ing Co.,___ So.2d,__, 16 FLW D2148 
(Fla. 4th DCA 1991), the Fourth Dis- 
trict Court of Appeal ruled that under 
those circumstances an action against 
the manufacturer was barred. The court 
found the repeal could not deprive the 
manufacturer of a vested substantive 
right not to be sued once the 12-year 
period expired. The Third District Court 
of Appeal, in Acosta v. Firestone Tire 
& Rubber Co.,__ So.2d ___, 16 FLW 
D1554 (Fla. 3d DCA 1991), ruled to the 
contrary, holding that an action which 
arose after the statute of repose was 
repealed was not barred by the statute 
of repose and concluding that the stat- 
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ute did not give a manufacturer any 
vested right to be free from liability.°2 
The cases have been consolidated and 
are presently pending before the Flor- 
ida Supreme Court. 

These cases present a situation in 
which two normally compatible rules 
of statutory construction in regard to 
statutes of limitations are on a collision 
course. On the one hand, the claimants 
argue that because the statute of re- 
pose was repealed in 1986, it could not 
bar an action based on an accident 
that occurred after that date, because 
the general rule is that courts will 
apply the statute of limitations in ef- 
fect at the time a cause of action 
“accrues.” On the other hand, the manu- 
facturers argue that once the statute 
of repose operated to bar an action, a 
subsequent repeal could not revive the 
previously barred cause of action. In 
cases involving a statute of limitations, 
the rule that a court will apply the 
statute in effect at the time a cause of 
action accrues complements the gen- 
eral rule that a subsequent amend- 
ment or repeal of a statute will not 
revive a barred cause of action. In the 
situation currently presented by the 
statute of repose, however, both rules 
cannot be applied. 

The problem with the claimant’s ar- 
gument is that it fails to take into 
consideration the nature of a statute 
of repose and the fact that no cause of 
action can “accrue” once the period of 
time provided for in the statute ex- 
pires. As Florida courts have noted: 


Simply stated, a statute of repose is trig- 
gered once the product is delivered to its 
first purchaser. If an injury results from the 
product after the authorized period has 
elapsed, the victim is without recourse to 
the manufacturer of the product. A statute 


of repose “does not bar a cause of action; its 
effect, rather, is to prevent what might 
otherwise be a cause of action from ever 
arising.” Rosenberg us. Town of North Ber- 
gen, 61 N.J. 190, 293 A.2d 662, 667 (1972). 
Thus under the Florida statute of repose 
an injury caused by a product which has 
reached its original purchaser more than 
twelve years prior forms no basis for recov- 
ery because the statute prevents the accrual 
of a right of action. “The injured party 
literally has no cause of action. The harm 
that has been done is damnum absque 
injuria—a wrong for which the law affords 
no redress.” Id. The effect of the statute of 
repose may be to bar the cause of action 
before it has accrued.*3 

Because no cause of action can “ac- 
crue” once the bar takes effect, the date 
of injury should not be the operative 
date in determining what statute ap- 
plies in the Walker and Acosta cases. 
The date of injury is a focal point in 
cases involving a statute of limitations 
because it is that date which triggers 
the running of the statute. A statute 
of repose, on the other hand, runs from 
the date of delivery of a product and 
12 years later any suit not filed is 
barred whether it “accrued” or not. 

As the Supreme Court of Florida 
stated in Melendez, it is well estab- 
lished that a statute is presumed to 
operate prospectively in the absence of 
a clear legislative expression to the 
contrary.*4 For example, the Florida 
Supreme Court has recognized that a 
right to be immune from suit may not 
be retroactively withdrawn by subse- 
quent legislation.25 That general rule 
against retroactive application of a 
statute has been given specific applica- 
tion in cases involving both statutes of 
limitations and statutes of repose.*® 

In Foley v. Morris, 339 So.2d 215 
(Fla. 1976), the Florida Supreme Court 
approved the following language from 


American Jurisprudence as the correct 
statement of the law in regard to 
prospective application of a statute of 
limitations: 

In most jurisdictions, in the absence of a 
clear manifestation of legislative intent to 
the contrary, statutes of limitations are 
construed as prospective and not retrospec- 
tive in their operation, and the presumption 
is against any intent on the part of the 
legislature to make such a statute retroac- 
tive. Thus, rights accrued, claims arising, 
proceedings instituted, orders made under 
the former law, or judgments rendered be- 
fore the passage of an amended statute of 
limitations will not be affected by it, but 
will be governed by the original statute 
unless a contrary intention is expressed by 
the legislature in the new law.°” 


The authors of American Jurispru- 
dence also state the general rule in 
regard to repeal of a statute of limita- 
tions to be that, while the legislature 
may provide for retroactive application 
of the repeal of a statute of limitations, 
after a cause of action has become 
barred it cannot be revived by the 
legislature by extending the limitation 
period or repealing the limitation stat- 
ute.38 

It is clear, therefore, that under the 
general rules followed in other jurisdic- 
tions the lengthening or repeal of a 
statute of limitations may be applied 
to an existing, nonbarred cause of ac- 
tion but may not be applied to revive 
a barred cause of action. Those general 
rules were followed by Florida courts 
for many years.°? In 1981, however, 
Florida adopted an even stricter mi- 
nority rule against retroactive applica- 
tion of an amendment which lengthens 
an existing statute of limitations in 
Homemakers, Inc. v. Gonzales, 400 
So.2d 965 (Fla. 1982). In Homemakers, 
the Florida Supreme Court ruled that 
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even a litigant with an accrued, but 
nonbarred cause of action could not 
receive the benefit of an amendment 
which lengthened an existing statute 
of limitations.*° 

Whether the majority or the mi- 
nority rule is followed in regard to 
nonbarred litigants, Florida courts have 
always ruled that a litigant whose 
action was barred under an existing 
statute of limitations could not have a 
cause of action revived by a subsequent 
amendment to the statute.4! In La 
Floridienne, J. Buttgenbach Co. v. Sea- 
board Air Line Railway, 52 So. 298 
(Fla. 1910), a suit was brought alleging 
violations against a railroad. At the 
time of the alleged violations, the gen- 
eral statutes of Florida provided that 
such a suit must be brought within one 
year after the commission of the al- 
leged wrong. The statute was subse- 
quently amended to lengthen the time 
for bringing suit. The Florida Supreme 
Court noted that the statute before it 
was not an ordinary statute of limita- 
tions that simply affected the remedy, 
but it became a part of the right of 
action itself. The Florida Supreme 


Court held that the amendment of the 
statute could not be applied to a claim- 
ant whose right of action had become 
“extinct” prior to the passage of the 
amendment. The court stated that, 
“fulnder these circumstances, the 
[amendment] could not affect the cause 
of the plaintiff so as to revive his right 
of action, for that had become extin- 
guished prior to the act of the Legisla- 
ture.”42 

Because of this clearly established 
precedent in Florida and other jurisdic- 
tions, the amendment or repeal of a 
statute of limitations cannot be applied 
to revive an already-barred cause of 
action. If that is the case for a statute 
of limitations, which is merely proce- 
dural, then a fortiori, it must be the 
case with a statute of repose, which is 
considered to be substantive. 

A further indication that the repeal 
of the statute of repose was not in- 
tended to apply to already-barred 
causes of action has been given by the 
Florida Legislature itself. During the 
same session that the legislature re- 
pealed the statute of repose, it enacted 
F.S. §11.2425, which provided that, 
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“(t]he repeal of any statute by the 
adoption of Florida Statute 1987. . 
shall not affect any right accrued be- 
fore such repeal.” 

In addition to and apart from estab- 
lished rules of statutory construction, 
there is also the rule that a new statute 
will not be given retroactive applica- 
tion, even when the legislature so in- 
tends, if its application would have the 
effect of destroying a vested right.43 
Vested rights are constitutionally pro- 
tected by the due process clauses of the 
Florida and U.S. Constitutions.44 The 
Florida Supreme Court has defined a 
“vested right” as “an immediate, fixed 
right of present or future enjoyment.”45 
The majority view is that a defendant 
has a vested right in the running of a 
statute of limitations if the statute has 
completely run and barred the ac- 
tion.46 As the authors of American 
Jurisprudence point out, the “great 
preponderance” of authority holds that 
a party who has become released from 
a demand by the operation of a statute 
of limitations is protected against its 
revival by a change in the limitation 
law.47 After a cause of action has 
become barred by the statute of limita- 
tions the defendant has a vested right 
to rely on that statute as a defense.*® 
The defendant’s vested right cannot 
be taken away by legislation which 
would operate to revive the cause of 
action either by repeal of the statute 
or by lengthening the limitation pe- 
riod.49 The Florida Supreme Court has 
specifically recognized that immunity 
from suit is a “substantive statutory 
right” which cannot be “retroactively 
withdrawn.”5° 

The minority view is that unless the 
lapse of time has invested a party with 
title to real or personal property, the 
legislature may repeal or extend a 
statute of limitations even after the 
right of action is barred.®! The leading 
case expressing this minority view is 
Chase Securities Corp. v. Donaldson, 
325 U.S. 304, 65 S.Ct. 1137 (1945). In 
Donaldson, however, the U.S. Supreme 
Court was careful to point out that 
“statutes of limitations go to matters 
of remedy, not to destruction of funda- 
mental rights.” The Court based its 
ruling on the fact that statutes of 
limitations were remedial and stated: 


The abstract logic of the distinction between 
substantive rights and remedial or proce- 
dural rights may not be clear-cut, but it has 
been found a workable concept to point up 
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the real and valid difference between rules 
in which stability is of prime importance 
and those in which flexibility is a more 
important value.®? 

In Donaldson, the Supreme Court 
recognized the body of case law where 
state courts held that a defendant had 
a vested right to rely upon a statute of 
limitations that had run and barred a 
cause of action, and the Court noted 
that state courts were free to interpret 
their own constitutions in a more re- 


strictive manner.®3 


Even the minority view expressed 
in Donaldson should not be applied to 
a statute of repose, which gives a defen- 
dant a substantive right to be free from 
suit. The majority of courts in other 
jurisdictions have held that the com- 
pleted bar of a statute of repose confers 
a substantive or vested right which 
may not be abrogated by subsequent 
amendment or repeal of the statute.*4 


President’s Page 
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lawyer avoid future mistakes. The 
McKay Commission proposes several 
recommendations in this area and the 
Ervin Committee and The Florida Bar 
agree. 

When I began the Bar year, I sug- 
gested establishing an ethics school. 
My thought was to give constructive 
help to lawyers who were accused of 
minor misconduct. I pictured a screen- 
ing process in which every complaint 
would be evaluated and those involv- 
ing minor misconduct, neglect, or 
incompetence would be referred to an 
ethics school. If a lawyer went to school, 
his or her record would be cleared. 
Those complaints that involved allega- 
tions of serious misconduct, such as 
stealing from a client, fraud on the 
court, drug abuse, etc., would be re- 
ferred for grievance committee and 
referee action. 

The McKay Commission has expand- 
ed the concept I envisioned almost 
one year ago. It has added to the 
screening process the ability to refer 
the lawyer to fee arbitration for fee 
disputes and to a substance abuse 
program for alcohol abuse. Certainly, 
this concept needs to be explored. 
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I have asked the Ervin Committee 
to continue its work. Someday Florida’s 
disciplinary system may be a two-track 
system. On the major misconduct track, 
the grievance would be tried by a 
referee with the maximum punishment 
of disbarment remaining. On the minor 
misconduct track, the emphasis would 
be on education/rehabilitation in lieu 
of creating a disciplinary record. The 
ultimate objective would continue to 
be an efficient system which operates 
to gain client confidence and, when 
appropriate, to administer punishment. 
Added to the objective, however, would 
be additional ethics education, which 
could even be expanded to include 
instruction on professionalism. 


The Ervin Committee concluded, and 
the Board of Governors agreed, our dis- 
ciplinary system is not broken. It works 
because of the involvement of lawyers 
and laypersons. Missing from the sys- 
tem, however, is an emphasis on 
rehabilitation. The system can, there- 
fore, be improved, and a two-track 
system may be the answer. 


Your thoughts and suggestions would 
be appreciated.) 


Furthermore, the Florida Supreme 
Court could rule that the repeal of the 
statute of repose may not be given 
retroactive effect to revive an already- 
barred action without actually finding 
that a vested right existed and by 
simply following its own established 
rules of statutory construction. 


Conclusion 

The hasty repeal of the product li- 
ability statute of repose by the Florida 
Legislature cannot be read as an indica- 
tion that the legislature concluded stat- 
utes of repose were against the best 
interests of the public. If that were the 
case, then the legislature would have 
repealed other statutes of repose such 
as those applicable to improvements 
to real property, medical malpractice 
cases, and fraud actions, which it has 
not done. 

In fact, after the Florida Supreme 
Court declared the statute of repose for 
improvements to real property uncon- 
stitutional as applied to cases where 
an injury occurred more than 12 years 
after the improvements, the legislature 
reenacted that statute. The legislature 
lengthened the repose period to 15 
years, and accompanied the reenact- 
ment with a preamble setting forth 
policy reasons why the statute was in 
the public interest. The legislature 
stated that subjecting defendants to 
liability without any limitation as to 
time placed defendants in an unrea- 
sonable, if not impossible, position with 
respect to asserting a defense; that 
alterations could be made which years 
later might appear to be a part of the 
original improvement; that liability in- 
surance is more difficult to obtain if 
professionals are exposed to potential 
liability for an indefinite period of 
time; and that “the best interest of the 
people of the state will be served by 
limiting the period of time an engineer, 
architect, or contractor may be exposed 
to potential liability after an improve- 
ment has been completed. . . "55 

Based on the legislature’s strong 
declaration of public policy, the reen- 
acted statute of repose for improve- 


ments to real property was held consti- 


tutional.56 Those same public policy 
considerations are also applicable in 
product liability cases. This would be 
an opportune time for the Florida Legis- 
lature to reconsider its hasty repeal 
and reenact the product liability stat- 
ute of repose. 
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Out Like a Lamb 


THE SILENT DEMISE OF THE 


MUTUALITY REQUIREMENT IN THE 
DEFENSIVE USE OF 


s early as the 19th cen- 
tury, commentators criti- 
cized the rule which 
requires that there be 

“mutuality of the parties” before a 

defendant can invoke the doctrine of 

collateral estoppel! as being “destitute 

of any semblance of reason and ‘a] 

maxim one would suppose to have 

found its way from the gaming-table 
to the bench’. . . .”2 

Despite such criticisms, Florida 
courts continued to cling to this so- 
called “mutuality requirement” for 
nearly 100 years.’ As a result, Florida 
plaintiffs who suffer an adverse judg- 
ment have been free to relitigate 
identical issues in a subsequent action, 
so long as the defendant in the second 
action was neither a party to, nor in 
privity with a party to, the original 
suit.4 In fact, it was not until nearly 
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COLLATERAL ESTOPPEL 


by Donald A. Blackwell 


18 years after the U.S. Supreme Court’s 
landmark decision in Blonder-Tongue 
Lab., Inc. v. University of Ill. Found., 
402 U.S. 313 (1971), which abolished 
the “mutuality requirement” in federal 
question cases involving the defensive 
use of collateral estoppel, that the 
Florida Supreme Court began to depart 
from its longstanding adherence to the 
rule.5 However, in two recent deci- 
sions, the Third and Second district 
courts of appeal have made it clear 
that, at long last, Florida courts have 
fully embraced the rule of Blonder- 
Tongue and its progeny permitting the 
defensive use of collateral estoppel in 
the absence of strict mutuality. The 
purpose of this article is to summarize 
the evolution of the “mutuality require- 
ment” in Florida; to outline, through a 
discussion of Blonder-Tongue, the in- 
equities associated with its application 


as a bar to the defensive use of collat- 
eral estoppel; and, finally, to analyze 
the cases that appear to signal the long 
overdue demise of the “mutuality re- 
quirement” in defensive applications 
of the doctrine. 

The doctrine of collateral estoppel 
or estoppel by judgment evolved as a 
means of “limit[ing] litigation by deter- 
mining for all time [questions of law 
or fact that have been] fully and fairly 
litigated between the parties.’ Tradi- 
tionally, however, a party could not 
invoke the doctrine in Florida, unless 
he could establish that the issue which 
his opponent sought to relitigate was 
identical to the one alleged in the first 
suit, the issue was fully litigated and 
determined by a court of competent 
jurisdiction in the prior action, and the 
determination of the issue was a criti- 
cal and necessary part of the final 


judgment in that action.’ More impor- 
tantly, the doctrine could only be 
asserted by those who were parties to 
or in privity with a party to the original 
action.? As a general rule, a person is 
deemed to be in “privity” with a party 
for purposes of satisfying this judge- 
made “mutuality requirement” in which 
“his interest in the prior action was 
such that he will be bound by the final 
judgment as if he were a party’! 
Significantly, the failure to satisfy the 
“mutuality requirement” or any of the 
other three elements is fatal to an 
attempt to assert the doctrine.!! 

Interestingly, Florida courts were 
not alone in insisting that there be 
strict mutuality before they would per- 
mit a party to invoke the doctrine of 
collateral estoppel. In fact, while there 
were some notable exceptions, a num- 
ber of courts continued to adhere to 
some variation of the “mutuality re- 
quirement” until the U.S. Supreme 
Court’s decision in Blonder-Tongue 
Lab., Inc. v. University of Ill. Found., 
402 U.S. 313 (1971).!2 In Blonder- 
Tongue, the assignee of an antenna 
patent (the Isbell patent) filed an in- 
fringement action against a customer 
of Blonder-Tongue in federal district 
court in Illinois. Blonder-Tongue, in 
turn, defended its customer, in part, 
by arguing that the assignee was col- 
laterally estopped from relitigating the 
validity of the Isbell patent. In support 
of its argument, Blonder-Tongue noted 
that the assignee had previously liti- 
gated the validity of the Isbell patent 
against another alleged infringer in 
Iowa, where, after a trial on the merits, 
the court found the patent to be obvi- 
ous and invalid. The assignee 
responded by citing the Supreme 
Court’s prior holding in Triplett v. 
Lowell, 297 U.S. 638 (1936), for the 
proposition that a prior finding of inva- 
lidity does not preclude a patentee 
from prosecuting a defendant who was 
not a party to the original action on 
the basis that the patent is valid and 
infringed. The district court agreed 
with the assignee and, finding that the 
Iowa court was in error, held the Isbell 
patent valid and enforceable. The Sev- 
enth Circuit affirmed that portion of 
the district court’s judgment and Blon- 
der-Tongue appealed. 

The Supreme Court granted certio- 
rari and, after carefully reviewing the 
economic consequences of continued 
adherence to the Triplett rule, as well 


Florida courts were 
not alone in 
insisting that there 
be strict mutuality 
before they would 
permit a party to 
invoke the doctrine 
of collateral 
estoppel 


as judicial developments relating to 
the defensive use of collateral estoppel 
since that decision, including Bernhard 
v. Bank of Am. Nat'l Trust & Savings 
Ass’n, 19 Cal. 2d 806, 122 P.2d 892 
(1942), concluded that “the uncritical 
acceptance of mutuality of estoppel 
expressed in [Triplett] is today out of 
place.”!3 Accordingly, the Court over- 
ruled Triplett to the extent that it 
barred an alleged infringer from utiliz- 
ing estoppel as a defense to an action 
on a patent that previously has been 
declared invalid. In doing so, the Court 
identified several overriding policy con- 
siderations that would be served by the 
abolition of the “mutuality require- 
ment” in such circumstances. 

For example, the Court noted that 
the new rule permitting the defensive 
use of collateral estoppel would avoid 
the waste or misallocation of litigant 
resources (i.e., money and time) that 
accompanies a rule allowing relitiga- 
tion of issues that already have been 
decided by a court of competent 
jurisdiction.'4 Moreover, it would elimi- 
nate “the aura of the gaming table” 
that is created when a once- or twice- 
defeated litigant is permitted to reliti- 
gate the same issues as long as 
defendants who are unrelated to the 
original action remain.!® 

Adopting a rule that does not require 
strict mutuality of the parties in defen- 
sive applications of the doctrine of 
collateral estoppel also furthers the 
public interest in efficient judicial ad- 
ministration by removing or expediting 
the disposition of once-litigated cases 
from already overcrowded court dock- 
ets.!6 Finally, and most importantly, 


it accomplishes these objectives with- 
out compromising interests of funda- 
mental fairness, since the party against 
whom the prior judgment will be en- 
forced selected the forum and, 
presumably, had every incentive to 
fully prepare for and litigate the issues 
in the original action.!7 

Notwithstanding these compelling 
public policy considerations, Florida 
courts continued to cling to the require- 
ment that there be mutuality of the 
parties, even in the defensive use of 
collateral estoppel, for the next 18 
years. Then, in Zeidwig v. Ward, 548 
So.2d 209 (Fla. 1989), the Florida Su- 
preme Court took an important first 
step toward the abrogation of the “mu- 
tuality requirement” as applied to the 
defensive use of collateral estoppel. In 
Zeidwig, a criminal defendant, who 
had sought and been denied post- 
conviction relief on grounds of ineffec- 
tive assistance of counsel, filed a civil 
legal malpractice action against his 
attorney, which was predicated on the 
same factual circumstances. 

The attorney responded by arguing 
that the district court’s order denying 
his former client’s habeas petition in 
the criminal case estopped him from 
pursuing a civil action on identical 
grounds. The trial court agreed, 
notwithstanding the plaintiff's asser- 
tion that the doctrine of collateral 
estoppel was inapplicable because of 
the lack of mutuality of the parties in 
the two actions, and granted the attor- 
ney’s motion for summary judgment. 
The Fourth District Court of Appeal, 
in turn, reversed the trial court’s judg- 
ment, based on its conclusion that, 
under Trucking Employees of North 
Jersey Welfare Fund, Inc. v. Romano, 
450 So.2d 843, 845 (Fla. 1984), collat- 
eral estoppel is only available when the 
identical issue has been litigated be- 
tween the same parties or their privies. 
However, recognizing the inequity of 
such a rule and the overwhelming 
weight of authority in other jurisdic- 
tions favoring its abolition, the court 
certified the following question to the 
Florida Supreme Court as one of great 
public importance: “Whether identity 
of parties or their privies continues to 
be a prerequisite in Florida to applica- 
tion of the doctrine of collateral 
estoppel.”!8 

The Florida Supreme Court accepted 
jurisdiction and reversed the order de- 
nying summary judgment. The court 
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: 
: 


began its analysis by narrowing the 
district court’s certified question as 
follows: “Whether identity or mutual- 
ity of the parties or their privies is a 
prerequisite in Florida to the defensive 
application of the doctrine of collateral 
estoppel in the criminal-to-civil con- 
text.”19 

It then went on to answer the ques- 
tion in the negative and, in doing so, 
“approve[d] the use of defensive collat- 
eral estoppel to prevent a criminal 
defendant, as a plaintiff, from re- 


litigating the same issue which has 
been litigated in prior criminal pro- 
ceedings.”2° In reaching its decision, 
the court emphasized that it would be 
“neither logical nor reasonable” to per- 
mit an imprisoned criminal defendant 
who has lost in a post-trial bid to have 
his conviction overturned on grounds 
of ineffective assistance of counsel to 
collect damages from his attorney in a 
subsequent legal malpractice action 
based on a claim that his imprison- 
ment was wrongful.?! As further 


New Perspectives On Real Estate Practice #7: 


talk, little action. 


“Talk,talk,tal 


You must listen carefully. But if you hold it close, next to 
your ear, you'll hear the faint roar of an ocean far away. 

The roar we hear from American business of late has been 
the promise of better service. But, often, this too is illusion. 
Empty promises, as hollow as the shell on the beach. Lots of 


The irony is that, for many businesses today, service is 
perhaps the single most important determinant of success or 
failure. Yet all too often efforts to enhance service are more style 
than substance. For many, it’s become just another nice, benign 
idea to rally around. Easy to talk about, difficult to do. 

Title insurance companies, unfortunately, have provided a 
fine example. Over-promise, under-delivery. Rather than com- 
peting on service, quality and value, this industry instead has 
attempted to compete solely on price. The idea was to make it up 
in volume. But when prices are so low that it costs more than a 
dollar to make a dollar, volume becomes your worst nightmare. 
The more volume you generate, the more money you lose. 

The Florida Department of Insurance became worried 
about this industry, and to protect the insured, began leveling 
the playing field by enacting a rate hike and setting standards for 
abstracting, examination and closing charges. The effect will 
force this industry to compete in more meaningful, productive 
ways...better service, for example. 

We at The Fund have long believed this industry should 
not compete based upon price alone. That’s why, over our 
44-year history, we have always provided much more than title 
insurance for our member agents. ..such as Title Notes, a state- 
wide series of seminars, the annual Assembly and updates on 
regulatory and legislative action that affect your practice. 

And we hoped that, one day, talk would have to change to 
action, and the tide would begin to change for the entire industry. 


of Service 


Tl of Information 
Fund 
of Innovation 


For a copy of The Fund's position paper on service, write: 
Attorneys’ Title Insurance Fund, Inc. 
Attention: Marketing Services 
P.O. Box 628600 
Orlando, FL 32862-8600 
© 1992 Attorneys’ Title Insurance Fund, Inc. 


20 THE FLORIDA BAR JOURNAL/APRIL 1992 


support for its conclusion, the court 
cited with approval one of the public 
policy justifications which supports the 
abolition of the mutuality requirement 
in such circumstances, noting that “i]t 
would undermine the effective admin- 
istration of the judicial system to ignore 
completely a prior decision of a court 
of competent jurisdiction in this state 
on the same issue which plaintiff seeks 
to relitigate in a subsequent action.”2? 


The Third District Court of Appeal 
continued the assault on the “mutual- 
ity requirement,’ as applied to the 
defensive use of collateral estoppel, in 
the case of Verhagen v. Arroyo, 552 
So.2d 1162 (Fla. 3d DCA 1989). The 
Verhagen case began in Collier County, 
where an investor (Verhagen), who 
allegedly had been defrauded by the 
principals of a company known as Soft 
Art, Inc., brought suit against them, 
based on theories of breach of an oral 
contract and fraud (Verhagen I). The 
principals, in turn, filed a counterclaim 
against Verhagen for civil theft and 
fraud. At the close of the evidence, the 
Collier County court directed a verdict 
in favor of the defendants, but allowed 
the counterclaim to go to the jury, 
which returned a verdict for the princi- 
pals. The trial court subsequently 
denied Verhagen’s motion for new trial 
and entered a final judgment in accor- 
dance with its and the jury’s findings. 


Significantly, however, shortly be- 
fore the Collier County action proceeded 
to trial, Verhagen filed a second suit 
in Dade County against the attorneys 
who had served as counsel for the 
principals in Verhagen I. The gist of 
Verhagen’s complaint was that the 
attorneys had assisted the principals 
in perpetrating the alleged fraud and, 
in the process, committed civil theft. 
The attorneys defended the action by 
arguing that Verhagen was collaterally 
estopped from relitigating issues that 
were fully litigated and decided in 
Verhagen I, and, on that basis, moved 
for summary judgment. The trial court 
granted the motion, based, in part, on 
its conclusion that “strict ‘mutuality 
of the parties’ [is] not necessary where, 
as here, the defendants seek to use the 
doctrine of collateral estoppel defen- 
sively.”23 As an alternative basis for its 
ruling, the trial court found that, even 
if mutuality were necessary, the attor- 
neys were deemed to be in privity with 
the principals in Verhagen I for collat- 


eral estoppel purposes, by virtue of 
their representation of them in that 
action, as well as at the time they 
allegedly committed the fraudulent 
acts. Verhagen appealed and, in a per 
curiam opinion, the Third District af- 
firmed. In support of its holding that 
“the trial court was fully justified in 
entering the final summary judgment 
under the applicable law,” the Third 
District cited a number of cases includ- 
ing Zeidwig and Blonder-Tongue.”4 By 
doing so, the court made it clear that 
the basis for its decision was that 
“mutuality” was not required in the 
defensive use of collateral estoppel. 
Despite its apparent significance, the 
Verhagen decision went uncited for 
almost two years. However, in the case 
of Dixie Auto Transp. Co. v. Louttit, 588 
So.2d 68 (Fla. 2d DCA 1991), the 
Second District Court of Appeal relied 
on Verhagen and Zeidwig to support its 
conclusion that the lack of mutuality 
of the parties is not an obstacle to the 
defensive use of collateral estoppel.?5 
The Dixie Auto case arose out of a 
negligence action brought by Grayer, 
the passenger of a vehicle driven by 
Louttit. Grayer and her husband filed 
suit against Dixie Auto and its em- 
ployee/driver (Phelps) for injuries she 
sustained when the car in which she 
was riding collided with a tractor trailer 
owned by Dixie Auto and driven by 
Phelps.”6 Significantly, Grayer did not 
name Louttit as a defendant, nor did 
the defendants bring him into the ac- 
tion as a third party defendant.?’ 
Nonetheless, throughout the litigation 
and at trial the defendants argued 
that the accident was caused, in whole 
or in part, by Louttit’s negligence.?8 In 
fact, the defendants persuaded the trial 
court to instruct the jury that “the 
issues for [its] determination [on the 
defense were] whether [Louttit] was 
negligent and, if so, whether such neg- 
ligence was a contributing legal cause 
of [Grayer’s injury].’29 The defendants 
also raised the issue of Louttit’s alleged 
negligence in their pretrial statement 
and closing argument.2° However, the 
jury rejected their “empty chair” de- 
fense and, finding instead that “[100 
percent] of all negligence which was 
the legal cause of the accident . . . was 
chargeable to [Phelps],’ returned a 
substantial verdict for the plaintiffs.3! 
Thereafter, Dixie Auto and Phelps 
filed a separate contribution action 
against Louttit, alleging, among other 


The court made it 
clear that the basis 
for its decision was 

that “mutuality” 
was not required in 
the defensive use of 
collateral estoppel 


things, that his negligence proximately 
caused the subject accident.®? Louttit 
responded by filing a motion for partial 
summary judgment in which he argued 
that, even though he was not a party 
to or in privity with a party to the 
original action, fundamental principles 
of collateral estoppel barred the defen- 
dants from relitigating the issue of 
their or his responsibility for the acci- 
dent.33 The trial court granted the 
motion, based on its finding that, 
“(while defendants] might have been 
technically correct in pursuing their 
contribution claim, it was not fair to 
permit them to bring an action against 
Louttit . . . after they had been permit- 
ted to maintain an ‘empty chair’ 
argument about [his liability] in the 
underlying ... action’”4 Dixie Auto 
and Phelps appealed, but the Second 
District, relying on Zeidwig and Ver- 
hagen, affirmed. In reaching its 
decision, the court squarely rejected 
the plaintiffs’ contention that “the de- 
fensive use of collateral estoppel is 
inappropriate where there is no mutu- 
ality of parties.”5 


Conclusion 

Based on the language in Zeidwig 
and the subsequent holdings of the 
Third and Second district courts of 
appeal in Verhagen and Dixie Auto, 
respectively, it seems clear that, when 
it finally confronts the issue in the 
civil-to-civil context, the Florida Su- 
preme Court will and, for the reasons 
stated in Blonder-Tongue and its prog- 
eny, should abolish the now archaic 
requirement that there be strict mutu- 
ality of the parties before a defendant 


can assert the doctrine of collateral 
estoppel against a person who was a 
party or in privity with a party to a 
prior judgment. However, because the 
court specifically limited its holding in 
Zeidwig tothe seldom-encountered crimi- 
nal-to-civil application of the doctrine, 
and because the courts in Verhagen 
and Dixie Auto chose to give the issue 
summary treatment, as if it already 
had been resolved, it is likely that 
many litigants and jurists will not 
realize that this fundamental change 
in Florida law has occurred until the 
day the court makes its formal pro- 
nouncement. Those that do, on the 
other hand, will be prepared the next 
time they encounter a once-defeated 
plaintiff who tries to take advantage 
of the doctrine’s silent demise, in the 
hope that he will get “just one last bite 
at the apple” 


1 “Offensive preclusion is the use of. . . 
collateral estoppel by a party prosecuting 
an issue or claim to estop a party from 
defending against it. Defensive preclusion, 
on the other hand, is the use of. . . collat- 
eral estoppel by a party in a defensive 
posture to prevent another party from prose- 
cuting an issue or claim.” Hann v. Carson, 
462 F. Supp. 854, 859 n. 2 (S.D. Fla. 1978). 


2 Zdanok v. Glidden Co., 327 F.2d 944, 
954 (2d Cir.), cert. denied, 377 U.S. 934 
(1964) (quoting Bentham, Rationale of Judi- 
cial Evidence, 7 Works OF JEREMY BENTHAM 
171 (Bowring ed. 1843)). 


3 See, e.g., Lake v. Hancock, 38 Fla. 53, 
20 So. 811, 814 (1896). See also Prall v. 
Prall, 58 Fla. 496, 50 So. 867 (1909). 

4 While not specifically acknowledging 
it as such, Florida courts and courts in other 
jurisdictions have long recognized an “ex- 
ception” to the “mutuality requirement” in 
cases where “the liability of the defendant 
who seeks to invoke the doctrine depends 
upon or [derives] from the liability of [a 
defendant] who was exonerated in an ear- 
lier suit brought by the same plaintiff on 
the same facts.” Bernhard v. Bank of Am. 
Nat'l Trust & Savings Ass’n, 19 Cal. 2d 
807, 122 P.2d 892, 895 (1942). See Phillips 
v. Hall, 297 So.2d 136 (Fla. 1st D.C.A. 1974) 
(wherein the court applied this so-called 
“election of actions” theory to bar a plaintiff, 
who previously had obtained a judgment in 
an action against an employer, from suing 
the defendant’s employee for the same inju- 
ries). See also Atlantic Cylinder Corp. v. 
Hetner, 438 So.2d 922 (Fla. 1st D.C.A. 
1983) (holding that the same rule bars a 
plaintiff from suing officers of a corporation, 
after he has unsuccessfully litigated the 
same claims to a final judgment in an 
earlier action against the corporation). Bill- 
man v. Nova Products, Inc., 328 So.2d 244 
(Fla. 1st D.C.A. 1976). 

5 Zeidwig v. Ward, 548 So.2d 209 (Fla. 
1989). 

6 Dixie Auto Transp. Co. v. Louttit, 588 
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So.2d 68 (Fla. 2d D.C.A. 1991); Verhagen 
v. Arroyo, 552 So.2d 1162 (Fla. 3d D.C.A. 
1989). 

7 Trucking Employers of North Jersey 
Welfare Fund, Inc. v. Romano, 450 So.2d 
843, 845 (Fla. 1984). 

8 See, e.g., Mobil Oil Corp. v. Shevin, 354 
So.2d 372, 374 (Fla. 1977); United States 
Fidelity & Guaranty Co. v. Odoms, 444 
So.2d 78 (Fla. 5th D.C.A. 1988); Lorf v. 
Indiana Ins. Co., 426 So.2d 1225 (Fla. 4th 
D.C.A. 1983); Weigh Less for Life, Inc. v. 
Barnett Bank, 399 So.2d 88 (Fla. Ist D.C.A. 
1981). See also Roa v. Howerton, 549 F. 
Supp. 187 (S.D. Fla. 1982); Hann v. Carson, 
462 F. Supp. 854, 864 (M.D. Fla. 1978). 

9 See, e.g., Keesee v. Estate of Neely, 498 
So.2d 1026 (Fla. 2d D.C.A. 1986); Demoya 
v. Lorenzo, 468 So.2d 358 (Fla. 3d D.C.A. 
1985). See also Trucking Employees of North 
Jersey Welfare Fund, Inc. v. Romano, 450 
So.2d 843 (Fla. 1984); Mobil Oil Corp., 354 
So.2d at 374. 

10 Southeastern Fidelity Ins. Co. v. Rice, 
515 So.2d 240, 242 (Fla. 4th D.C.A. 1987) 
(wherein the court, quoting Black’s Law 
Dictionary 1079 (5th Ed. 1979), defines 
“privity” as “mutual or successive relation- 
ships to the same right of property, or such 
an identification of interest of one person 
with another as to represent the same legal 
right”). See also New Port Largo, Inc. v. 
Monroe County, 706 F. Supp. 1507 (S.D. 
Fla. 1988) (privies are those with a mutual 
or successive relationship to the same rights 
presented in the first action); Osborn v. 
Stickel, 187 So.2d 89 (Fla. 3d D.C.A. 1966) 
(same). 

See, eg., Keesee, 498 So.2d at 1027 
(wherein the court held that a prior judg- 
ment in favor of a personal representative 
did not preclude a co-beneficiary under a 
life insurance policy from litigating her 
obligation to pay a pro rata share of the 
federal estate tax, since there was not an 
identity of the parties). Demoya, 468 So.2d 
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at 359 (holding that collateral estoppel did 
not apply to bar defendant driver, who was 
not a party to or in privity with a party to 
the prior action between plaintiff and his 
passenger, from relitigating the issue of 
plaintiff's comparative negligence, 
notwithstanding the fact that prior court 
entered summary judgment in favor of plain- 
tiff on that issue). See also Weigh Less for 
Life, Inc., 399 So.2d at 90 (order dissolving 
prejudgment writ of replevin was not a 
“final adjudication” of the parties’ owner- 
ship rights in automobile, for purposes of 
applying doctrine of collateral estoppel). 

12 See, e.g., Adamson v. Hill, 202 Kan. 
482, 449 P.2d 536 (1969) (where, in a case 
involving the offensive use of collateral 
estoppel, the court noted Kansas’ long- 
standing adherence to the mutuality 
requirement); Hunter v. Embree, 122 Ga. 
App. 576, 178 S.E. 2d 221, 222 (1970) 
(stating that the defense of “estoppel by 
judgment [is] available only in a subsequent 
suit between the same parties or their 
privies”); Farhart v. Blackshear, 434 S.W. 
2d 395, 398 (Tex. Civ. App.—Houston (1st 
Dist.) 1968, error ref'd n.r.e.) (holding that 
the doctrine of collateral estoppel may not 
be invoked by one who is not bound by the 
judgment in the earlier proceeding); Kayler 
v. Gallimore, 269 N.C. 405, 152 S.E. 2d 
518, 520 (1967) (stating that, as a general 
rule, a stranger to a judgment in a prior 
action “cannot assert that judgment as an 
estoppel against his opponent, even though 
the opponent was a party to the action in 
which the judgment was rendered”). See 
also Antencio v. Vigil, 86 N.M. 181, 521 
P.2d 646 (1974) (same). But see Bernhard 
v. Bank of Am. Nat'l Trust & Savings Ass’n, 
19 Cal. 2d 807, 122 P.2d 892 (1942) (wherein 
Justice Traynor, finding “no satisfactory 
rationalization” for the “mutuality require- 
ment” in the defensive use of collateral 
estoppel, abandoned it in favor of a rule 
that requires only the party against whom 
the plea is asserted to have been a party or 
privy to the prior judgment). 

13 Blonder-Tongue Lab. Inc., v. Univer- 
sity of Il. Found, Inc., 402 U.S. 313, at 350 
(1971). 

14 Id. at 338. 

15 Td. at 329. 

16 Td. at 340, 348. 

17 Id. at 332. See also Hann, 462 F. Supp. 
at 864 (noting that, under Blonder-Tongue, 
the test for whether collateral estoppel 
applies is “whether the party to be excluded 
in the later case had a full and fair opportu- 
nity to litigate the same question in the 
earlier case, so that there will be no result- 
ing injustice from the effect of collateral 
estoppel”). 

18 Ward v. Zeidwig, 521 So.2d 215, 219 
(Fla. 4th D.C.A. 1989). 

19 Zeidwig, 548 So.2d at 209 (emphasis 
added). 

20 Id. 

21 Td. at 214. 

22 Id. at 214 (quoting Johnson v. Raban, 
702 S.W. 2d 134, 138 (Mo. Ct. App. 1985)). 
See also RESTATEMENT (SECOND) OF JUDGMENTS 
§85 (1982) (which the Zeidwig court cited 
as further support for its holding that the 
“mutuality requirement” does not preclude 


a third party (e.g., a criminal defense attor- 
ney) from asserting the doctrine of collateral 
estoppel defensively in the criminal-to-civil 
context). 

23 Verhagen v. Arroyo, 552 So.2d 1162, 
at 1164 (Fla. 3d D.C.A. 1989). 

24 Td. at 1164. 

25 The Second District’s opinion does not 
provide any information with respect to the 
underlying facts of the case. Accordingly, 
the following factual summary is derived 
from the briefs filed by the parties in the 
case. References to statements taken from 
the briefs are designated Appellants’ 
Amended Brief at p. __ and Appellee’s 
Brief at p.__, respectively. 

26 See Appellants’ Amended Brief at pp. 
1, 2. 

27 See Appellants’ Amended Brief at p. 2. 

28 See Appellants’ Amended Brief at p. 2. 
See also Appellee’s Brief at pp.1-3. 

29 Appellee’s Brief at p. 2. 

30 Td. at pp. 1, 3. 

Id. at p. 3. 

32 Appellants’ Amended Brief at p. 3. 
33 Id 


34 Td. at p. 4. 

35 Dixie Auto Transp. Co., 588 So.2d at 
68 (emphasis added). See also West v. 
Kawasaki Motors Mfg. 
17 F.L.W. D356 (Fla. 3d D.C.A. 1992) (mo- 
tion for rehearing to be filed February 27, 
1992) (where, in the most recent example 
of the Florida courts’ retreat from their 
longstanding adherence to the “mutuality 
requirement” in cases involving the defen- 
sive use of collateral estoppel, the Third 
District Court of Appeal, citing Zeidwig and 
compelling policy considerations of fairness 
and finality, held that the manufacturer 
and distributor of an allegedly defective 
motorcycle were entitled to assert the doc- 
trine of collateral estoppel as a bar to a 
products liability action filed by an injured 
plaintiff, who had sustained a prior adverse 
judgment in an identical action against the 
wholesale distributor of the motorcycle). 
Weber v. Tam-Bay Realty, Inc., 490 So.2d 
1371 (Fla. 2d D.C.A. 1986) (where, without 
specifically mentioning the doctrine, the 
Second District applied principles of collat- 
eral estoppel to prevent the buyer of a 
business, who previously had litigated and 
lost on a fraudulent misrepresentation claim 
against the seller, from pursuing the broker 
on a similar theory). 
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Florida’s Administrative 
Supervision Statute 


Its Impact on Continuing Care Retirement Communities 


by Gregory K. West, Frank M. Mock, and Ronald R. Shuck 


ith more than 26,000 
residents in 75 Florida 
continuing care retire- 
ment communities 
(CCRC’s),! the Florida Legislature has 
taken an active approach to the regula- 
tion of CCRC’s.2 A CCRC is a retire- 
ment community which provides con- 
tinuing care, including shelter, food, 
and either nursing care or personal 
service care, to a resident pursuant to 
a continuing care agreement upon pay- 
ment by the resident of an entrance fee 
to ensure the resident’s place in the 
community.® A continuing care agree- 
ment, therefore, typically commits the 
continuing care provider to provide to 
the resident shelter, food, and a certain 
number of nursing care days per year 
for the resident’s life or until the resi- 
dent is medically certified to be incapa- 
ble of safely remaining in the commu- 
nity.4 A continuing care agreement 
also provides for the disposition of the 
entrance fee, either by providing for 
the full or partial refund of the en- 


trance fee upon the resident’s leaving 
the community or by permitting the 
continuing care provider to earn a 
portion of the entrance fee each month, 
with such earned portion limited by 
statute to no more than two percent 
each month.® 

From a broad perspective, a continu- 
ing care provider, to survive, must not 
only initially earn entrance fees by 
selling continuing care agreements but 
also effect a turn-over in units for 
future sale. Accordingly, the continu- 
ing financial viability of a community 
turns on a number of factors, including 
1) there being a sufficient number of 
age- and income-qualified prospective 
residents in the community’s demo- 
graphic area; 2) the community’s at- 
tracting prospective residents with com- 
petitive pricing and amenities; and 3) 
the residents’ leaving the community 
on or before the time projected by such 
residents’ amortization schedules.® 

One common cause of CCRC finan- 
cial distress has, therefore, been finan- 


cial projections based on over-optimistic 
age assumptions. In the early years of 
CCRC development, community care 
providers projected that the communi- 
ties would appeal to the “active re- 
tired,’ sometimes defined as those 65 
and older; in most cases, the actual 
market of prospective residents was, 
however, composed of more elderly re- 
tirees, usually defined as those 75 and 
older. Initial cash flow projections based 
on a too-young potential resident popu- 
lation contributed to financial troubles 
for a number of CCRC’s. 

A second cause of financial problems 
has been overly aggressive estimates 
of the size of the demographic area, 
resulting in subsequent sales short- 
falls. Although many continuing care 
providers initially hoped to draw from 
a state or national market, most 
CCRC’s have, in fact, drawn prospec- 
tive residents from a loca! market. A 
third reason for financial troubles has 
been that older communities, if not 
refurbished, have had trouble compet- 
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ing with newer communities, which 
often offer prospective residents larger 
units, more storage, and other ameni- 
ties residents have come to expect. A 
fourth problem, also in some older 
communities, has been the commu- 
nity’s refusal or inability to update 
entrance fee pricing. Many older com- 
munities continue to offer continuing 
care contracts with entrance fees which 
accrue to the providers at the maxi- 
mum permitted rate of two percent per 
month. Fully or partially refundable 
entrance fees offered by many newer 
communities are often easier to sell 
both to the prospective residents and 
to their children. 

Finally, a number of CCRC’s have 
gotten into financial trouble because 
of the aging in place of residents. If 
residents do not vacate units as pro- 
jected, the continuing care provider is 
unable to resell the associated continu- 
ing care agreements and begin earning 
the additional entrance fees.” 

Chapter 651, the cornerstone of the 
state’s regulation of CCRC’s, deems 
providers of continuing care to be en- 
gaged in the business of providing 
insurance, analogizing a resident’s pay- 
ment of an entrance fee for future 
continuing care at a CCRC with a 
policyholder’s payment of a premium 
for future insurance coverage.® Since 
they are deemed to be insurers, provid- 
ers of continuing care are subject to 
regulation by the Department of Insur- 
ance,? and must be issued a certificate 
of authority as a condition of operating 
a CCRC in Florida.!° 

As the statutorily designated regula- 
tor of CCRC’s, the department can 
exercise certain remedial powers over 
troubled CCRC’s. Prior to July 6, 
1989,'!! the department derived its 
power to take remedial actions exclu- 
sively from Chs. 651 and 631. Under 
Ch. 651, the department has the power 
to suspend, revoke, or refuse to renew 
a certificate of authority,!2 to impose 
administrative fines in lieu of such a 
suspension or revocation of a certifi- 
cate of authority,!* to impose adminis- 
trative fines against providers who 
knowingly and willfully violate an or- 
der of the department or a provision of 
Ch. 651,'4 and to seek criminal penal- 
ties or injunctive relief for certain ac- 
tivities.!5 Chapter 651 further provides 
that the department may instigate “de- 
linquency proceedings.”!® Under Part 
I of Ch. 631, the Insurers Rehabilita- 


= 


tion and Liquidation Act (IRLA),!7 the 
department is empowered to commence 
“delinquency proceedings” in the cir- 
cuit court for Leon County!® “by peti- 
tion for the entry of a consent order of KMEYE 
conservation, rehabilitation or liquida- BILL HOPPE, TOM Bac E R 
tion.”!9 
The department’s remedial powers & MARK STOKES 
were greatly expanded by the enact- 
ment of Part VI of Ch. 624, effective 


July 6, 1989. The powers granted to 
dia ARE PLEASED TO ANNOUNCE THE 10TH ANNIVERSARY OF THE 


624 are not unlike those granted to the ESTABLISHMENT OF OUR LAW FIRM. OUR PRACTICE IS LIMITED 
Resolution Trust Corporation by the 


enactment of the Financial Institu- TO CIVIL TRIAL MATTERS IN ALL STATE AND FEDERAL COURTS 
tions Reform, Recovery, and Enforce- 
ment Act of 1989.29 Under Part VI of IN THE STATE OF FLORIDA. 
Ch. 624, the department has the power 
to place a troubled insurer into “admin- 
istrative supervision” if the depart- 
ment determines that certain events HOPPE, BACKMEYER & STOKES, P.A. 
have occurred.?2! Upon submission to 
administrative supervision, the insurer 
is precluded from taking most actions 66 W. FLAGLER STREET, 2ND FLOOR 
that are normally undertaken by an IAM 
ongoing business?” and has only re- M I, FLORIDA 33130 
stricted rights of appeal from decisions 305/358-9060 
of the department.?* 
This article will examine 1) remedial 
action by the department against troub- 
led CCRC’s prior to the enactment of 
Part VI of Ch. 624; 2) remedial powers 
granted to the department by the en- 
actment of Part VI of Ch. 624; and 3) 
steps being considered in connection Let Your Colleagues Know About 


with the 1993 sunset review of Ch. 651 


to consolidate the department’s various New P ar tners & Assoc lates 


remedial powers contained in Chs. 624 
and 651 and in the IRLA. 


Florida Law Before 
Administrative Supervision 
Prior to the enactment of Part VI of 
Ch. 624, the department could exercise 
only extreme remedies against a troub- 
led CCRC: 1) revoking or suspending 
acertificate of authority under Ch. 651 
or 2) instigating a delinquency pro- 


wee oe in your firm through an announcement 
of the certificate of authority and the 


instigation of delinquency proceedings in The Florida Bar Journal 


are drastic remedial measures which 
have the effect of either effectively 
halting the sale of any future continu- 
ing care contracts suai the pro- Contact Joseph Bono 
vider of its control of the community. The Florida Bar Journal 
Either remedy may have an adverse 650 Apalachee Parkway 
impact on the financial viability of the Tallahassee, Florida 32399-2300 
community. (904) 561-5835 

A provider of continuing care must 
have a certificate of authority to issue 
continuing care agreements or provide 


For less than it costs to send 
announcement cards to 100 of your 
professional peers you can tell 


46,000 lawyers about changes 


THE FLORIDA BAR JOURNAL/APRIL 1992 


continuing care.24 The grounds for the 
department’s discretionary suspension 
or revocation of a certificate of author- 
ity under Ch. 651 involve, therefore: 
Egregious provider offenses, including 
lack of fitness or trustworthiness of the 
provider; fraudulent or dishonest prac- 
tices of management; misappropria- 
tion, conversion, or withholding of mo- 
nies; the unsound condition of the 
provider; the refusal of the provider to 
be examined; the failure of the provider 
to meet the statutory requirements for 
continuing care contracts; the failure 
of the provider to maintain statutorily 
mandated escrow funds; or the failure 
of the provider to honor its continuing 
care contracts.2° In large part because 
of the potentially disastrous effect upon 
residents of a CCRC, the department 
has revoked or suspended only one 
certificate of authority since Ch. 651 
was enacted.?6 

Prior to the enactment of the admin- 
istrative supervision provisions, the 
instigation of delinquency proceedings 
under the IRLA was the only other 
remedial provision available to the de- 
partment. Ch. 651 specifically 
authorizes the department to commence 
delinquency proceedings “for rehabili- 
tation, liquidation, conservation, reor- 
ganization, seizure or summary pro- 
ceedings” under the IRLA.2? As with 
the grounds for the department’s dis- 
cretionary suspension or revocation of 
a certificate of authority, the grounds 
for rehabilitation, liquidation, or con- 
servation of a CCRC involve flagrant 
provider offenses. 

F.S. §631.051 (1991) provides that 
the department may petition for an 
order directing rehabilitation for 
grounds that include: Being impaired 
or insolvent, using methods or prac- 
tices rendering further business trans- 
actions “hazardous to its policy holders, 
creditors, stockholders, or the public”; 
refusing to release its books and re- 
cords to inspection or examination by 
the department; having a deadlock on 
the board of directors; transferring or 
attempting to transfer its property or 
business without obtaining the prior 
approval of the department; being con- 
trolled by a person found to be dishon- 
est or untrustworthy by the depart- 
ment; failing to timely pay “a final 
judgment rendered against it in this 
state upon any insurance contract is- 
sued or assumed by it”; or having been 
the victim of illegal conduct which 
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Prior to the 
enactment of the 
administrative 
supervision 
provisions, the 
instigation of 
delinquency 
proceedings under 
the IRLA was the 
only other remedial 
provision available 
to the department 


would threaten its solvency.2® F-.S. 
§631.061 (1991) lists three grounds for 
the department seeking an order 
appointing it as receiver and directing 
it to liquidate the insurer’s business if 
it: 

(1) Is or is about to become insolvent. 

(2) Is an insolvent insurer and has com- 
menced or is attempting to commence vol- 
untary liquidation or dissolution except un- 
der. . . [the IRLA]. 


(3) Has not completed its organization and 
obtained a certificate of authority as an 
issuer within the time allowed therefor 
under any applicable law.?9 


F.S. §631.071 (1991) provides that 
the department may seek appointment 
as receiver or ancillary receiver and 
conserve the assets within the state of 
a foreign insurer upon any of the 
grounds set forth in F.S. §§631.051 or 
631.061 (1991). The department may 
commence the delinquency proceedings 
by applying for an order to show cause 
why the department should not have 
the relief sought or by application by 
petition for the entry of a consent order 
of conservation, rehabilitation, or liqui- 
dation.*° The department also is em- 
powered to seek its appointment as 
receiver for the CCRC and has in the 
past retained professional management 
as its agent in operating the CCRC.*! 
Also because of the disastrous effect 
upon CCRC residents and the inability 
of the department to control the pro- 
ceedings in light of the Sam Bell Amend- 
ment (discussed below), the department 
has instigated only two delinquency 
proceedings against financially troub- 
led CCRC providers since the IRLA 


was enacted.32 

The department’s ability to effec- 
tively reorganize er liquidate a CCRC 
is, however, constrained by two factors: 
certain provisions of Ch. 651 granting 
priorities to indenture trustees in bond- 
financed CCRC’s and a provider’s abil- 
ity to file bankruptcy in federal court. 
The department’s effective exercise of 
its remedial powers under Ch. 651 and 
the IRLA has been restrained by the 
so-called Sam Bell Amendment.*? The 
Sam Bell Amendment provides inden- 
ture trustees of bond-financed CCRC’s 
with a priority on payment of assets 
upon liquidation.34 The Sam Bell Amend- 
ment also subordinates the rights of 
the department to instigate and to 
invoke a delinquency proceeding to the 
rights of an indenture trustee pursu- 
ant to the terms of the resolution, 
ordinance, or indenture of trust- 
securing bonds or notes issued to fi- 
nance the CCRC.* The purpose of the 
provision is to encourage bond invest- 
ment in CCRC’s, since the financial 
community would look askance at pro- 
viding capital on a subordinated basis 
to CCRC’s under circumstances in 
which typical lender enforcement pro- 
visions could be delayed or overridden 
by administrative dominion. The Sam 
Bell Amendment, therefore, affords in- 
denture trustees a priority over the 
rights of the department and residents 
in the facility. This priority presum- 
ably does not exist for private lenders. 

A related restraint on the depart- 
ment’s ability to effectively reorganize 
or liquidate a CCRC is the provider’s 
ability to seek protection from creditors 
under the U.S. Bankruptcy Code.%6 
Although the U.S. Bankruptcy Code 
specifically prohibits a “domestic in- 
surance company” from filing a bank- 
ruptcy petition,®” the court in the case 
In re Florida Brethren Homes, 88 B.R. 
445 (Bankr. S.D. Fla. 1988), permitted 
a CCRC to file a Ch. 11 bankruptcy 
petition, basing its decision in part on 
the inapplicability of alternative provi- 
sions for liquidation under state law.*® 
In Florida Brethren, the department 
had previously petitioned the circuit 
court in Leon County for the depart- 
ment’s appointment as receiver, but no 
order appointing the department as 
receiver had been entered. The CCRC 
in Florida Brethren was also financed 
by tax-exempt bonds, and a trustee had 
been appointed by the governmental 
issuer pursuant to an indenture secur- 
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ing the bonds.?9 The court held that 
state law was inapplicable because 
F.S. §651.114(5) (1988) subordinated 
the rights of the department to the 
indenture trustee.*° Because the de- 
partment was effectively precluded 
from stepping in as receiver or liqui- 
dating the CCRC without the approval 
of the indenture trustee, the CCRC 
was deemed not to be a domestic insur- 
ance company subject to state safe- 
guards which would override federal 
bankruptcy law.*! 

The court in Florida Brethren left 
open the issue of whether a CCRC not 
financed by bonds and, therefore, out- 
side the provisions of F.S. §651.114(5) 
(1988) could file a bankruptcy peti- 
tion.42 The court also did not address 
whether the CCRC could have filed a 
bankruptcy petition if the department 
had, in fact, been appointed receiver 
under Ch. 631 prior to the filing of the 
bankruptcy petition. The case law is 
split on the issue of whether a debtor 
under state receivership can file a Ch. 
11 petition without the consent of the 
receiver.*? The fact that a prior state 
court proceeding, such as a receiver- 
ship or assignment for the benefit of 
creditors, is pending is not necessarily 
an obstacle to the filing of a Ch. 11 
petition. The cases prohibiting the bank- 
ruptcy filing appear to revolve around 
the issue of whether the board and 
officers have relinquished control of 
the company. It may be argued, there- 
fore, that if the provider of continuing 
care has relinquished control to the 
department, it may not have the author- 
ity to file a bankruptcy petition with- 
out the consent of the department. 


Administrative Supervision 

In 1989, the department by the en- 
actment of Part VI of Ch. 624 was 
granted broad remedial powers in addi- 
tion to those contained in Ch. 651 and 
the IRLA. Upon a determination by the 
department that one of the following 
conditions exists, the department is 
required to provide written notification 
to an insurer, giving the reasons and 
determinations and invoking the provi- 
sions of Part VI of Ch. 624: “(1) The 
insurer is in unsound condition; (2) The 
insurer’s methods or practices render 
the continuance of its business hazard- 
ous to the public or to its insureds; or 
(3) The insurer has exceeded its powers 
granted under its .. . [certificate of 
authority] and applicable law.”44 


The court in Florida 
Brethren left open 
the issue of whether 
a CCRC not 
financed by bonds 
and, therefore, 


outside the 
provisions of FS. 
§651.114(5) (1988) 


could file a 
bankruptcy petition 


Within 15 days after receiving such 
a notice from the department, the in- 
surer must submit to the department 
a plan providing for the correction of 
the listed conditions.*® The department 
and the insurer are then to agree on 
the provisions of a plan, and the in- 
surer has 60 days after the date of a 
written agreement or the receipt of the 
department’s plan (which may be self- 
imposed) to comply with the require- 
ments of the department.*6 The depart- 
ment has the power to extend these 
provisions for up to 120 additional 
days.47 The department may require 
the insurer to obtain the department’s 
prior approval before the insurer may 
conduct the following activities: 
(1) Dispose of, convey, or encumber any of 
its assets or its business in force; 
(2) Withdraw any of its bank accounts; 
(3) Lend any of its funds; 
(4) Invest any of its funds; 
(5) Transfer any of its property; 
(6) Incur any debt, obligation, or liability; 
(7) Merge or consolidate with another com- 
pany; 
(8) Enter into any new reinsurance contract 
or treaty; 
(9) Terminate, surrender, forfeit, convert, 
or lapse any insurance policy, certificate, 
or contract of insurance, except for nonpay- 
ment of premiums due; 
(10) Release, pay, or refund premium depos- 
its, accrued cash or loan values, unearned 
premiums, or other reserves on any insur- 
ance policy or certificate; or 
(11) Make any material change in manage- 
ment.*8 

Unlike the remedial remedies avail- 
able under Ch. 651 and the IRLA, the 
“proceedings, hearings, orders, notices, 


28 THE FLORIDA BAR JOURNAL/APRIL 1992 


correspondence, reports, records and 
other information in possession of the 
. . . [department] relating to the super- 
vision of any insurer” are confidential, 
with such confidentiality to terminate 
on the earlier of one year after the 
conclusion of the supervision period or 
the entry of an order of seizure, reha- 
bilitation, or liquidation pursuant to 
Ch. 631.49 

In the two years since its enactment, 
administrative supervision has become 
the remedy of choice for the depart- 
ment. As of December 9, 1991, 12 
CCRC’s, that is, 17 percent of all li- 
censed CCRC’s, were in administrative 
supervision.®° In administrative super- 
vision, the department takes the posi- 
tion that, in order to protect future 
residents, the CCRC must either im- 
mediately escrow all entrance fees or 
cease the sale of continuing care con- 
tracts until institution of a plan satis- 
factory to the department. This ap- 
proach effectively brings to a halt or 
greatly impedes the provider’s ability 
to sell occupancy rights and may effect 
a self-fulfilling liquidation prophecy. 

Prior to the 1991 amendment of Ch. 
651 explicitly allowing the department 
to place a continuing care provider in 
administrative supervision,®! the de- 
partment’s exercise of administrative 
supervision over a CCRC was clouded 
by the potential argument that the 
department had unlawfully applied the 
provisions of F.S. §624.81 (1990) be- 
cause, among other reasons, the spe- 
cific language of F.S. §651.013 (1990) 
provides that F.S. §624.81 (1990) is 
inapplicable to CCRC’s. The legisla- 
ture had specifically provided in F.S. 
§651.013 (1990) that “[e]xcept as [in 
Ch. 651] provided, providers of con- 
tinuing care facilities shall be governed 
by the provisions of . . . [Ch. 651] and 
shall be exempt from all other provi- 
sions of the Florida Insurance Code.” 
In addition, the Florida Insurance Code 
is statutorily defined in F.S. §624.01 
(1990) to expressly include Ch. 624. 

Finally, nowhere in Ch. 651 was 
there any incorporation or reference 
whatsoever to Ch. 624, although provi- 
sion had been made in Ch. 651 for the 
incorporation of certain other statutes 
from the Florida Insurance Code. Prior 
to the 1991 amendment to Ch. 651 
explicitly incorporating the IRLA, the 
legislative failure to incorporate the 
provisions of the IRLA into Ch. 651 had 
seemed to clearly comport with the 


ie 


As an attorney, you will some- 
times be asked to recommend 


financial experts to assist your 
>. clients with everything from 
personal investment manage- 
ment and estate administration 
“|. || to corporate trust, employee ben- 


efit and stock transfer services. 


IT'S ABOUT MONEY. 


You'll be expected to find 
the best sources, and you'll be 
judged by the ones you suggest. 
But can you afford the time to 
study all the alternatives before 
you make a referral? 


IT’S ABOUT TIME. 


Fortunately, one source 
stands out today as a sure 
recommendation for tomorrow. 
Ameritrust. We offer nearly a 
century of fiduciary experience, 
proven investment skills, the 
latest technical resources, and 
fee-based compensation like 
your own. 


So for your future reference 
— Ameritrust. We’re a source 
you can recommend with confi- 
dence and without spending too 
much valuable time. That’s 
what it’s all about. 


Ameritrust 


Bringing The Future To You 


eee eee eee eee eee ee eee eee ee eee ee eee eee eee eee ee eee 


Tampa 813-229-8003 + Palm Beach Gardens 407-625-0006 
Colorado - Connecticut - Florida - Indiana - Michigan - Missouri - New York - Ohio - Texas 


legislative recognition that CCRC’s 
were not insurance companies as that 
term is generally understood.*? In fact, 
CCRC’s had been specifically prohib- 
ited from engaging in the insurance 
business, other than that of continuing 
care.>3 

Even after the amendment of Ch. 
651 allowing the department to place 
a continuing care provider in adminis- 
trative supervision, the Sam Bell Amend- 
ment may still be raised to contest the 
department’s use of administrative su- 
pervision for bond-financed CCRC’s. If 
a CCRC is financed by _bonds, the 
rights of the department are inferior 
and subordinate pursuant to FS. 
§651.114(7) (1991) to the rights of an 
indenture trustee. In remediating a 
bond-financed CCRC, the department 
may, therefore, be subject to an attack 
on the grounds that the department is 
attempting to usurp the rights of a 
trustee under the indenture securing 
the bonds. 

With both bond- and private- 
financed CCRC’s, the department may 
also be subject to attack on the grounds 
that F.S. §624.81 (1991) is both facially 
unconstitutional and unconstitutional 
as applied to CCRC’s. First, F.S. 
§624.81 (1991) arguably violates proce- 
dural due process by allowing the de- 
partment to seize control of insurance 
companies without providing for prompt 
judicial review of the department's ac- 
tion. Second, F.S. §624.81 (1991) argu- 
ably violates substantive due process 
as applied to CCRC’s because it does 
not bear a reasonable relationship to 
legitimate legislative power: The cri- 
teria listed in F.S. §624.80(2) (1991) and 
referred to in F.S. §624.81 (1991) are 
not necessarily indicative of a CCRC’s 
being in unsound condition. Third, F.S. 
§624.81 (1991) arguably constitutes an 
unlawful delegation of legislative power 
because the department has not been 
vested with unbridled discretion to 
effectuate the statute’s provisions. 
Fourth, F.S. §624.81 (1991) arguably 
violates separation of powers by dele- 
gating a judicial function, in essence 
the appointment of a receiver, to the 
department without providing for 
prompt judicial review. Finally, F.S. 
$624.81 (1991), as applied to CCRC’s, 
arguably violates the equal protection 
clause because it puts CCRC’s in the 

same classification with all insurance 
companies even though CCRC’s are 
distinct from insurance companies, as 


previously discussed. 


The Future of the Department’s 
Remedial Powers 

The interrelationship among Ch. 624, 
Ch. 651, and the IRLA is highly com- 
plex,54 with overlapping and inconsis- 
tent provisions concerning the proper 
steps that the department may take to 
remediate troubled CCRC’s. This com- 
plexity has created uncertainty in the 
financial markets. Many lenders are 
not even aware of the interrelationship 
of these remedial provisions until a 
default has occurred or the department 
has instituted remedial action. Other 
lenders who have been through a reme- 
dial process believe they have been 
forced to shoulder unnecessary delay 
and expense in the protection of their 
collateral security. Finally, other lend- 
ers, who have been educated to the 
complexities of CCRC regulation, have 
become increasingly hesitant to pro- 
vide capital to CCRC projects, a prob- 
lem that is exacerbated by today’s 
financial and economic environment. 

The goal of the remedial provisions 
of Ch. 624, Ch. 651, and the IRLA from 
the department’s perspective is, of 
course, to protect CCRC residents and 
their investment in a CCRC. At the 
same time, however, this extremely 
important objective must be reconciled 
with the interests of the continuing 
care provider and the financial mar- 
kets, each of which, like the residents, 
have made long-term investments in 
the CCRC. The continued flow of capi- 
tal into the CCRC industry is a critical 
factor in states such as Florida which 
must continue to address an increasing 
elderly population. It is likely, more- 
over, that additional CCRC’s will be- 
come financially distressed, resulting 
in the need to restructure or refinance 
their long-term debt unless the real 
estate market dramatically improves. 
Finally, new CCRC’s will be developed 
in the future, and the need to facilitate 
this growth must be addressed within 
the applicable statutory scheme. 

Given the complex balancing of in- 
terests, the Liquidation Working Group 
to the Continuing Care Advisory Coun- 
cil55 suggested an approach to simplify 
and streamline Ch. 624, Ch. 651, and 
the IRLA in a fashion that would 
“privatize” the remedial and liquida- 
tion issues surrounding a financially 
troubled CCRC. Such an approach 
might require that a resident who is 
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fulfilling his contractual obligations to 
a CCRC not have his occupancy or 
contractual rights impaired as a result 
of foreclosure or forced sale of the 
project. The lenders and owners of 
CCRC projects thus would be required 
to acknowledge that one of the obliga- 
tions freely assumed in the develop- 
ment and financing of a CCRC is the 
obligation to honor the rights of re- 
sidents who are in good standing under 
their residency agreements. While this 
approach might reduce the role of the 
department in default situations, it 
would concomitantly exact a recogni- 
tion from the financial markets of the 
need to honor resident rights and to 
protect resident investments in a 
CCRC. Such an approach would also 
recognize that federal bankruptcy 
courts and traditional state foreclosure/ 
receivership proceedings are more suit- 
able for the administration of an insol- 
vent CCRC than the consumption of 
the limited resources of the depart- 
ment. 

The residents, the continuing care 
providers, and the financial markets 
may all be better served by a uniform 
approach to remedial activities as to 
troubled CCRC’s. The 1993 sunset re- 
view of Ch. 651 scheduled for October 
1, 1993,5° should provide the forum to 
resolve the internal inconsistencies of 
Ch. 624, Ch. 651, and the IRLA.4 


1 As of December 9, 1991, there were 
23,740 “CCRC residents” and 2,693 “other 
residents,” for a total of 26,433 residents. 
Also as of December 9, 1991, there were 75 
CCRC’s with current certificates of author- 
ity. Letter from Kendall Wade, financial 
examiner coordinator, Bureau of Specialty 
Insurers, Department of Insurance, to Gre- 
gory K. West, shareholder, Mahoney Adams 
& Criser, P.A. (Dec. 9, 1991) (on file with 
authors). 

2 Since the 1983 sunset review nine 
years ago, the Florida Legislature has 
amended Ch. 651 14 times. See 1983 Fla. 
Laws 83-328; 1985 Fla. Laws 85-62; 1985 
Fla. Laws 85-321; 1986 Fla. Laws 86-209; 
1986 Fla. Laws 86-250; 1987 Fla. Laws 
87-92; 1987 Fla. Laws 87-136; 1987 Fla. 
Laws 87-226; 1989 Fla. Laws 89-363; 1990 
Fla. Laws 90-248; 1991 Fla. Laws 91-98; 
1991 Fla. Laws 91-108; 1991 Fla. Laws 
91-110; 1991 Fla. Laws 91-263. 

3 Fria. Stat. §§651.011(2), (4), (5), and 
(9) (1991). See generally Patrucco, Florida’s 
Continuing Care Contracts, 61 Fia. B.J. 29 
(May 1987). 

4 Fra. Stat. §651.055 (1991). 

5 Fra. Stat. §651.055(g) (1991). 

6 The continuing care provider’s failure 
to retain professional management experi- 


THE LIMITED LIABILITY COMPANY 


By William D. Bagley and Phillip P. Whynott 


LIMITED LIABILITY 
COMPaNy: 
(FORMS AND MATERIALS) ALTERNATIVE 


TABLE OF CONTENTS 
INTRODUCTION - HISTORICAL BACKGROUND 
A. FORMATION CONSIDERATIONS 
FORMS MATION THe SIDERATIONS 2.100 
IRMA’ on LIABILITY COMPANY 3.100 


TING AGREEMENT 
REGULATION 


B. 
OPERATION OF THE LIMITED LIABILITY COMPANY 
C POST FORMATION CONSIDERATIONS, POWERS & DUTI 
D. OPERATION IN OTHER JURISDICTIONS = 
E. RECORDS AND REPORTS 
INTERNAL REVENUE RULES & REGULATIONS 
G. OPINIONS (ATTORNEY GENERAL, AD 
H. NEW OPPORTUNITIES & CONCERNS 
I. STATE By STATE ANALYSIS 


VISORY & COURT) 


BIBLIOGRAPHY 


Library of Congress 
Catalogue Card Number 
91-68-214 


Florida, in 1982 (Fla. Stat. §§ 608.401 to 471, Supp. 1991), along with Wyoming, in 1977, and seven 
other states have adopted the Limited Liability Company Act. This new statutory entity is a better alter- 


native to limited partnerships, partnerships, close corporations and ‘‘S’’ corporations. 
This book contains all state regulations; forms, including all state mandatory and example forms; all internal 
revenue service rulings; relevant opinions; and practice information designed to help the busy Florida attorney. 
Please complete and return the following to Limited Liability Company Law & Practice, P.O. Box 1436, 


Cheyenne, Wyoming 82003-1436. 


Name 


Address 
State Zip Code 


City 
______ Book, 692 pages— $115.00 enclosed (includes sales tax, shipping and handling) 


Optional (with book) computer disk containing all forms, including the mandatory and example forms from the 
Secretary of State—$40.00 enclosed 

3% disk 
L] MasterCard LlVisa Exp. Date_____— Card # 
NO RISK—30 DAY MONEY BACK GUARANTEE 


Word Perfect ASCII Microsoft Word 


: 
7.100 
4 9.100 

| 
13.100 
14.100 
15.100 
16.100 
COLORADO 3 
v. TEXAS 17.5300 : 

1.400 


ence in the CCRC industry has, in a 
number of instances, been a contributing 
factor to financial problems. 
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care to residents. In such communities, the 
aging in place of residents not only con- 
strains the continuing care provider from 
entering into additional continuing care 
agreements but also may become an ex- 
traordinary drain on the expense side if the 
residents must be placed in long-term nurs- 
ing care. 

8 Fa. Star. §624.33 (1991) specifically 
incorporates Ch. 651 into the Florida Insur- 
ance Code. 

9 Fra. Star. §651.015 (1991). 

10 Stat. §651.021 (1991). 

11 1989 Fla. Laws 89-360, §99. 

12 Fra. Stat. §651.106 (1991). 

13 Pia. Stat. §651.108(1) (1991). 

14 Fra. Stat. §651.108(2) (1991). 

15 Fria. Star. §651.125 (1991). 

16 Fia. Star. §651.114 (1991). 

17 Fra. Star. §631.001(1) (1991). 

18 Fria. Star. §631.021(2) (1991). 

19 Fra. Stat. §631.031 (1991). 

20 U.S.C. Title 12, §1813 (1991), et seq. 

21 Fra. Stat. §624.81(2) (1991). 

22 Fra. Star. §624.83 (1991). 

23 Fa. Star. §624.84 (1991). 

24 Fra. Star. §651.021(1) (1991). 

25 Fia. Star. §651.106 (1991). 

26 Letter from Kendall Wade, financial 
examiner coordinator, Bureau of Specialty 
Insurers, Department of Insurance, to Gre- 
gory K. West, shareholder, Mahoney Adams 
& Criser, P.A. (Dec. 9, 1991) (on file with 
authors). 

27 Fra. Star §651.114(5) (1991). 

28 Fra. Star §§631.05(1), (3), (4), (6), (7), 
(9), (12), and (13) (1991). 

29 Fra. Stat §631.061 (1991). 

30 Star §631.031 (1991). 

31 Pia. Star §§361.0515 and 651.116 
(1991). 

32 Letter from Kendall Wade, financial 
examiner coordinator, Bureau of Specialty 
Insurers, Department of Insurance, to Gre- 
gory K. West, shareholder, Mahoney Adams 
& Criser, P.A. (Dec. 9, 1991) (on file with 
authors). 

33 The Sam Bell Amendment is codified 
as Fra. Star. §§651.071(3) and 651.114(7) 
(1991). 

3% Fra. Star. §651.071(3) (1991). 

35 Fra. Star. §651.114(7) (1991). 

36 U.S.C. Title 11, §101 (1991), et seq. 

37 U.S.C. Title 11, §109(b)(2) (1988). 

38 In re Florida Brethren Homes, 88 B.R. 
445, 447 (Bankr. S.D. Fla. 1988). 

39 Td. at 446. 

40 Td. at 447. 

41 Td. at 446. 

42 The court noted, however, that F.S. 
§651.021(1)(c) (1988) “explicitly recognizes 
that at least some continuing care provid- 
ers, which are subject to its provisions, may 
become ‘a debtor in a case under the United 
States Bankruptcy Code’” Id. at 447 n. 5. 

43 See In re Donald Ford, Inc., 19 B.R. 
425 (N.D. Ohio 1982). But cf. United States 
v. Royal Business Funds, Corp., 724 F.2d 
12 (Cir. 1983) (a corporation did not have 


the absolute right to file a petition without 
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Vanguard Investments, Co., 667 F. Supp. 
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ixteen years have passed 

since Florida’s Administra- 

tive Procedure Act (APA) 

became law. A formal 
method for adjudicating disputes be- 
fore state agencies is well established. 
After an evidentiary hearing, a hearing 
officer of the Division of Administra- 
tive Hearings renders a recommended 
order with separately stated findings 
of fact and conclusions of law. 

In every case, one of the parties has 
the burden of proof or the burden of 
coming forward with evidence to estab- 
lish its side of the case. The general 
rule is that the party asserting the 
affirmative of the issue has this bur- 
den.! In practice, this usually means 
that persons seeking a license, permit, 
or some other government benefit from 
an agency must demonstrate at least 
a prima facie case of entitlement to the 
license or permit.? On the other hand, 
if an agency seeks to revoke a license, 
discipline a regulated person, or en- 
force a rule or order, the burden is on 
the agency. 

The hearing officer’s ultimate recom- 
mendation is a determination after 
weighing the evidence of whether the 
party asserting the affirmative of the 
issue has carried this burden. 

The agency head, upon review of the 
recommended order, enters a final or- 
der in accordance with the statutory 
parameters of F.S. §120.57(1)(b)10 
(1991). The provision allows the agency 
head to reject or modify the hearing 
officer’s conclusions of law. However, 
the agency head may not reject or 
modify the hearing officer’s findings of 
fact, unless the findings are not sup- 
ported by competent substantial 
evidence or the proceedings on which 
the findings were based did not comply 
with the essential requirements of law. 
F.S. §120.59 (1991) requires the rendi- 
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tion of a final order within 90 days. 

The APA gives the agency head no 
other options. In case after case, re- 
viewing courts have rightly condemned 
agency attempts to reweigh evidence 
presented to a hearing officer, receive 
additional evidence, or even make ad- 
ditional findings of fact based on the 
record developed before the hearing 
officer. A hearing officer’s findings of 
fact, except in the most extraordinary 
circumstances, cannot be disturbed by 
the agency head. 

In practice, though, agency heads 
have another option that is not men- 
tioned in the APA: They may remand 
a case back to the hearing officer for 
additional findings of fact. While re- 
mands by agency heads to hearing 
officers have been rare, they are be- 
coming more frequent. 
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The purpose of this article is to 
review the development of the law on 
administrative remands. Also, in that 
§120.57 hearings are for the purpose 
of generating final orders and a record 
for review, and not remands, some 
suggestions are offered to avoid a re- 
mand by the agency head. 

The relationship between a recom- 
mended order by a hearing officer and 
the resulting final order of the deci- 
sionmaking agency is a nesting ground 
of subtle issues of authority and fair- 
ness. F.S. §120.57(1)(b)(10) (1991) has 
provided the basis for the implied author- 
ity of an agency to remand cases after 
entry of arecommended order, an author- 
ity which is becoming established in 
case law. While a nagging counter 
argument based upon the lack of any 
express statutory authority surfaces 
at regular intervals, it has not devel- 
oped a significant following in either 
majority or dissenting opinions in ap- 
pellate cases on the issue.* 

Despite the absence of express statu- 
tory authority, the implied authority 
for an agency to remand a case for 
further development of factual evidence 
and findings of fact has exhibited itself 
in several contexts. The common ele- 
ment in remand cases is the decision 
by an agency that a hearing officer’s 
recommended order contains insuffi- 
cient factual findings to allow 
satisfactorily complete resolution of 
those legal issues deemed by the agency 
to be applicable and essential. 

Remand authority, as it exists today, 
may be said to have its origins in a 
case in which the agency denied a 
request for such a remand, that denial 
being upheld by the court as a matter 
of agency discretion. Florida Depart- 
ment of Transportation v. J.W.C. 
Company, Inc., 396 So.2d 778 (Fla. 1st 
DCA 1981). The principle introduced 
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in J.W.C. that an agency has discretion 
to deny a request to remand a case to 
DOAH continues to gain firmament 
through opinions relying upon that 
case. 

The breadth of an agency’s author- 
ity, or discretion, to order a remand is 
derivative of its authority in F-.S. 
§120.57(1)(b)10 (1991) to accept or re- 
ject a hearing officer’s conclusions of 
law. The fulfillment of an agency’s 
function to render a decision based on 
its interpretation of applicable law is 
the platform upon which agency re- 
mands are supported. Among the 
relatively small variety of circum- 
stances that have produced agency 
remands, a divergence by the agency 
from the recommended order on an 
issue of law is the most common pre- 
ceptor to remand. In some of those 
cases, the agency also overruled in 
final order its own preliminary action, 
or revealed its position for the first 
time in its final order. 

The use of remand—as opposed to 
supplemental agency factfinding—to a 
hearing officer as a means of reorganiz- 
ing agency proceedings was first and 
best set out in Cohn v. Department of 
Professional Regulation, 477 So.2d 1039 
(Fla. 3d DCA 1985). In that case, DPR’s 
Board of Pharmacy concluded that the 
hearing officer’s interpretation of a 
statutory issue of “good faith” was 
incorrect, and had acted to make inde- 
pendent findings with regard to a 
violation of the appropriate standard 
by the appellant pharmacist, whose 
license was thereupon revoked. The 
court concurred in DPR’s rejection of 
the hearing officer’s conclusion of law, 
but held, in language which has be- 
come familiar in remand cases, that: 


When the entity charged with finding facts 
upon the evidence presented, the hearing 
officer, has, for whatever reason, failed to 
perform this function, the appropriate rem- 
edy is not for the agency (or the court of 
appeal) to reach its own conclusion, but 
rather to remand for the officer to do so.5 


While the court addressed the failure 
of a hearing officer’s performance, the 
insufficiency of a record in such cases 
is as likely a function of the parties’ — 
including the agency’s—failure to ade- 
quately frame the issues or establish 
positions. 

There sometimes exists a gap in the 
factual findings necessary for an agency 
to reach a complete, final decision. The 
First District Court of Appeal has re- 
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cognized and relied upon this reality 
in the context of holding that an agency 
has a plain obligation to correct what 
it concludes to be an error of law in a 
recommended order. When revised con- 
clusions of law cannot be applied 
without additional facts not contained 
in the recommended order, the court 
has supported remand for development 
of those facts. Miller v. Department of 
Environmental Regulation, 504 So.2d 
1325 (Fla. Ist DCA 1987). In that case, 
the agency’s apparent shift in legal 
position between the publication of a 
notice of intent to issue a seawall 
permit, and the final order reversing 
its own (and the hearing officer’s) deci- 
sion, was a critical issue on appeal. 

The Miller court held that remand 
was appropriate to allow the permit 
applicant an opportunity to develop 
those issues that were not fully pur- 
sued at hearing because of the 
applicant’s justified reliance on the 
agency’s previous position. The case 
brings up the importance of thorough 
framing of all legal issues for hearing 
as a means of avoiding expensive and 
time-consuming remand proceedings, 
or of being left with an adverse decision 
when, in its discretion, the agency 
denies the losing party’s motion for 
remand. 

A significant zig-zag in agency posi- 
tion during the hearing process was 
also featured in a decision by the 
Florida Department of Health and Re- 
habilitative Services regarding a 
certificate of need application to estab- 
lish a new home health agency. Upjohn 
Healthcare Services, Inc. v. Department 


of Health and Rehabilitative Services, 
496 So.2d 147 (Fla. lst DCA 1986). In 
a substantive area that has been 
marked by an absence of rational poli- 
cymaking, the hearing process served 
as the drafting table for HRS’ choice 
of policy direction. The applicant, both 
at hearing and in its proposed recom- 
mended order, was faced with the 
agency’s inability or unwillingness to 
state a need standard, and without any 
“target” at which to aim, the applicant 
was prepared to shoot at anything that 
rustled with the sound of a policy 
pronouncement. 

The agency’s former “need” rule for 
home health agencies had been earlier 
derailed by the appellate court,® and 
attempts to create a reasonable re- 
placement may have been ongoing. The 
appellant home health applicant pre- 
sented expert testimony at the hearing 
in support of four different formulae for 
calculating the need for an additional 
licensed provider. Remarkably, the 
agency presented no evidence of a need 
methodology. In an apparent attempt 
to fill the policy vacuum, the hearing 
officer chose to reject all four method- 
ologies, and create yet another, which 
was then applied, resulting in denial 
of the application. Posthearing, but 
before the recommended order was ren- 
dered, HRS agreed to a settlement 
based upon yet another policy appar- 
ently formed at about the same time 
the hearing was concluding. The agency 
sought to reverse its earlier denial 
through stipulation. The hearing offi- 
cer, however, would not abandon his 
thesis. He refused to recognize the 
stipulation, and recommended denial 
of the application. 

Having been handicapped in exercis- 
ing its right to an opportunity to 
identify and address the issues, the 
applicant moved to reopen the record 
to present evidence regarding HRS’ 
most recent policy, or to address the 
hearing officer’s methodology, neither 
of which had existed at the time of 
hearing. In response, HRS reversed 
itself, denied the motion to reopen, 
adopted the hearing officer’s recom- 
mended order in full, and denied the 
application for a certificate of need. 

On appeal, the court was unable to 
agree with the agency’s decision to 
refuse the request to reopen the record 
for further proof regarding need. Citing 
the principles of an agency’s obligation 
to elucidate a nonrule policy and a 


party’s right to require proof support- 
ing the rationality of such policy, the 
court confirmed the fundamental char- 
acter of a litigant’s opportunity to have 
notice of, and to address, issues that 
are dispositive.’ Upjohn represents an 
example of a remand necessary to sa- 
tisfy minimum due process rights that 
the APA was drafted to ensure. 

The bluntness of the Upjohn court’s 
rebuke of the agency was no doubt well 
received by the appellant/certificate of 
need applicant in light of the frustrat- 
ing process which preceded. The 
necessity for such holding, as the ne- 
cessity for most remands to hearing 
officers, stemmed from an agency being 
caught up in litigation on issues which 
it had not clearly spoken about or 
thought through. Should such circum- 
stances continue to exist, wherein an 
agency through its counsel may be 
heard to take “no position” at hearing, 
and then take conclusory and disposi- 
tive positions in final order, it speaks 
to a need for APA reform on the point. 
This article is intended in part to 
emphasize the importance and poten- 
tial of prehearing discovery and issue 
identification as a means of avoiding 
an “agency-go-round.” 

HRS invoked the holding in J.W.C., 
as support on appeal for its reluctance 
to reopen the record. Of course, the 
“legal quagmire” sought to be preven- 
ted by J.W.C. had already occurred in 
the course of the hearing, even if not 
specifically in the form of the “prophe- 
sied monster of never-ending litiga- 
tion.” The court remanded the case to 
HRS only for the entry of an order 
granting the certificate of need. 

A remand may also result when an 
agency’s final order adopting the hear- 
ing officer’s recommended order fails 
to base an essential finding of fact on 
competent substantial evidence in the 
record. Health Care and Retirement 
Corporation v. Department of Health 
and Rehabilitative Services, 489 So.2d 
789 (Fla. lst DCA 1986). In Health 
Care and Retirement, the court re- 
manded for additional evidence to be 
taken so an appropriate finding of fact 
could be made. This result could have 
been obtained without the long trip to 
the district court of appeal had the 
defect in the proceedings been recog- 
nized and acted upon prior to the final 
order. 

Health Care and Retirement perhaps 
represents an outer limit in the court’s 


willingness to allow proceedings to be 
repeated to correct insufficiencies in 
the record that could have been ad- 
dressed earlier. Absent this liberal 
remedy, the court could have just as 
easily affirmed the agency’s denial 
based on a failure of proof. 

In guarding against an insufficient 
record as to substantive policy issues, 
counsel should recognize the potential 
impact of an evidentiary issue. 

Points of evidence in an administra- 
tive hearing must be approached in a 
subtly but significantly different way 
than in a typical trial court setting. 
The agency whose attorney is sitting 
at counsel table will be making the 
final rulings on the admissibility of 
evidence. While such a circumstance 
is viewed by an administrative practi- 
tioner as no more than an ordinary 
mirrored room in the fun house of 
agency practice, litigators less accus- 
tomed to these dynamics have been 
given to pause and reflect on the idea. 
In so doing, they have noted the obser- 
vation of one appellate judge: “[A]gen- 
cies have the same authority as 
appellate courts to remand for clarifi- 


cation in circumstances where it is 
uncertain whether a finder of fact would 
have reached the same result if the 
evidence which the finder incorrectly 
admitted had not been received.” De- 
partment of Professional Regulation v. 
Wise, 575 So.2d 713, 719 (Fla. ist DCA 
1991) (Ervin, concurring). Whether 
Judge Ervin’s assessment of the re- 
mand authority of an agency in cases 
of evidentiary disputes propels the court 
in its choice of direction in future cases 
is on the minds of agency counsel and 
private APA practitioners alike. 

In the course of a hearing, eviden- 
tiary points must be viewed as potential 
grounds for remand, in addition to 
being grounds for a holding on the 
ultimate issues. This situation creates 
unharmonious dynamics for hearing 
officers and litigants alike—excepting 
agency counsel—in that a party might 
find an evidentiary ruling in his or her 
favor at hearing to be a blessed curse 
when the case has to be retried. Were 
it as simple as creating an unopposed 
incentive for a hearing officer to allow 
virtually all evidence in, this issue 
could pass with little note. The admis- 
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sion of inadmissible evidence, however, 
can also be grounds for remand under 
circumstances which could be expected 
to occur with some regularity.!9 The 
rules of evidence become an implement 
of influence to be wielded by the agency 
during the process. Occasional rulings 
for the agency at hearing on eviden- 
tiary points, however, may be presumed 
to possess a greater life expectancy 
through final order. 

As a practical matter, the impor- 
tance of a clear and complete proffer 
when an objection is sustained be- 
comes crucial to obtaining a final 
agency action, without repeating the 
drama of a formal hearing. See Berry 
v. Department of Environmental Regu- 
lation, 530 So.2d 1019 (Fla. 4th DCA 
1988). 

The impact of an agency’s remand 

based upon an evidentiary issue is 
illustrated by a recent per curiam opin- 
ion of the First District Court of Appeal, 
Fire Defense Centers v. Department of 
Insurance and Treasurer, 548 So.2d 
1166 (Fla. lst DCA 1989), rev. denied, 
560 So.2d 283 (Fla. 1990). Here the 
agency rejected a hearing officer’s find- 
ing of fact as being based upon 
inadmissible evidence. While indirectly 
confirming a point which has become 
axiomatic''—that an agency may not 
make supplemental or additional find- 
ings of fact—this ruling suggests the 
principle that an agency may reject an 
evidentiary ruling, but in so doing, 
may not overrule findings of fact based 
on the decision to exclude such evi- 
dence. This principle is rooted in notions 
of due process. The court stated: 
Under the circumstances of this case, the 
correct remedy was to remand the specific 
charge that the evidence was submitted to 
prove or disprove to the hearing officer for 
further hearing to afford the party relying 
on the admission of such evidence an oppor- 
tunity to meet the objection sustained by 
the reviewing tribunal, or to offer additional 
evidence to prove the fact in question.'? 

The breadth and weight of an 
agency’s implied authority to remand 
has effectively snuffed out any finding 
of authority, implied or otherwise, for 
a hearing officer to refuse an agency 
remand. In Manasota 88, Inc. v. 
Tremor, 545 So.2d 439 (Fla. 2d DCA 
1989), such a refusal was at issue. In 
granting a writ of mandamus requiring 
the hearing officer to hear the case on 
remand, the court observed: “An ex- 
amination of the statutory framework 
for proceedings under Chapter 120, the 
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Administrative Procedure Act, leads 
us to the conclusion that hearing offi- 
cers enjoy rather broad discretion in 
connection with some aspects of their 
responsibilities, and little or none with 
respect to others.”!4 

Once again, the overriding responsi- 
bility of an agency to render complete 
decisions based upon its own conclu- 
sions of law and supported by record 
evidence is the basis of the court’s 
ruling: “(T]he agency then has the 
authority, if not the obligation, to de- 
mand the evidentiary proceeding 
necessary to resolve all factual issues 
involved in the application presently 
before it.”!4 

In another mandamus case, Collier 
Development Corp. v. Department of 
Environmental Regulation, So.2d 
__, 16 FLW 2692 (Fla. 2d DCA 1991) 
the court rejected per curiam the hear- 
ing officer’s refusal to accept a remand 
to consider evidence already presented 
at hearing and to make findings of fact 
and conclusions of law regarding the 
additional evidence. The court, citing 
Manasota 88, emphasized the statu- 
tory duty of a hearing officer to resolve 
pending factual disputes. 

In another case following Manasota 
88, the First District Court of Appeal 
reversed a hearing officer’s refusal of 
remand and ordered consideration of 
specific new evidence gained after the 
formal hearing concluded. Board of 
Medicine v. Mata, 561 So.2d 364 (Fla. 
lst DCA 1990). In established pre- 
cedent, the court recognized the 
disfavored view of allowing new evi- 
dence to be taken after the close of a 
hearing,!® but distinguished those cases 
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based on specific statutory provisions 
governing the actions and authority of 
the Board of Medicine.!6 

The foregoing suggests that remands 
by agencies to hearing officers ought 
to be rare, and in most instances, can 
be avoided. The following practical sug- 
gestions are offered. 

Pin down the agency’s position. It is 
difficult to imagine a good reason why 
an agency is unable or unwilling to 
articulate its position on a dispositive 
issue in advance of a hearing. Thor- 
ough discovery from the agency, 
including discovery of applicable prece- 
dents, can help smoke out a clear 
statement from the agency. 

In addition, most hearing officers 
require prehearing stipulations that 
must contain a statement of each 
party’s position. A litigant should press 
for as much specificity as possible in 
these stipulations. No party, and cer- 
tainly no agency, should be allowed to 
“sandbag” its position in litigation, 
waiting to see how the facts play out. 
A motion may even be appropriate to 
compel an agency or party to state its 
position with particularity. 

Fairness requires nothing less than 
an agency explaining its theory of the 
case to a person whose substantial 
interests are affected by its decision. 
These authors would suggest that an 
agency taking “no position” on a dis- 
positive issue at hearing should be 
prepared to live with the hearing offi- 
cer’s conclusions of law unless they are 
clearly erroneous. An appellate court 
in such a case should apply a very 
deferential standard of review to the 
hearing officer’s recommended policy 
direction and conclusions of law. 

Of course, administrative hearings 
often sail into uncharted waters where 
the parties, the hearing officer, the 
agency, and ultimately the reviewing 
court disagree on basic approaches to 
the decisional process. Alternative theo- 
ries of law should be identified in those 
cases, and a prudent litigant should 
be prepared to present a factual case 
addressing the alternatives. Remem- 
ber, a main purpose of the §120.57 
hearing is, and always has been, to 
build a record susceptible to judicial 
review.!7 A remand means the process 
failed to fulfill this purpose. 

Building a record must also include 
preserving objections and proffering 
evidence when objections are sustained. 
It should begin with the prehearing 


stipulation where evidence to be of- 
fered is disclosed and objections to that 
evidence stated. An agency’s failure to 
object at hearing ought to (but may 
not) prevent a finding of inadmissibil- 
ity in postrecommended order proceed- 
ings. 

Failure to preserve an objection or 
make a proffer of evidence can deprive 
any party of posthearing relief, which 
is exactly the course followed by the 
court in Berry. The standard by which 
an issue of agency remand, or denial 
of such remand, will be judged is a 
practical one. Reliance on an agency’s 
position statements through hearing 
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may support a reopening of the pro- 
ceeding when the agency takes a new 
direction in final order. Such reliance, 
however, engenders significant risk of 
disappointment. A party should most 
seriously attempt to predict and con- 
trol the agency’s posthearing options 
through discovery and motion practice, 
and present evidence to support alter- 
native theories where uncertainties 
about an agency’s position cannot be 
eliminated by stipulation.J 
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Co., 396 So.2d 778, 788 (Fla. 1st D.C.A. 
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D.C.A. 1987). 
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7 Upjohn Healthcare Services, Inc. v. De- 
partment of Health and Rehabilitative 
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D.C.A. 1986). 
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Professional Regulation, Bd. of Medicine, 
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proved, 531 So.2d 967 (Fla. 1988). 

10 See Department of Professional Regula- 
tion v. Wise, 575 So.2d 713 (Fla. 1st D.C.A. 
1991), for an example of a remand for 
admission of significant inadmissible evi- 
dence under unusual facts. 

11 Miller, 504 So.2d 1325. 

12 Fire Defense Centers v. Department of 
Insurance and Treasurer, 548 So.2d 1166, 
at 1167 (Fla. 1st D.C.A. 1989), rev. denied, 
560 So.2d 283 (Fla. 1990) (emphasis sup- 
plied). 

13 Manasota 88, Inc. v. Tremor, 545 So.2d 
439, at 441 (Fla. 2d D.C.A. 1989). 
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16 See also Department of Corrections v. 
Provin, 515 So.2d 302 (Fla. Ist D.C.A. 


1987), concerning the effect of agency rules 
allowing a rehearing to receive evidence 
which could have been offered at the origi- 
nal hearing in the exercise of due diligence. 
Provin was essentially limited to its par- 
ticular facts by School Bd. of Leon County 
v. Weaver, 556 So.2d 443, 445 n. 4 (Fla. Ist 
D.C.A. 1990). 

17 Reporters’ Comments on Proposed Ad- 
ministrative Procedure Act for the State of 
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TRIAL LAWYERS FORUM 


The Economic Loss Rule: A Trial 


Lawyer’s Guide to Protecting 


his contract’s not worth the 
paper it’s written on!” 
Whether attributed to scores 
- of “B” movies or irate clients 
frustrated with legal fees over a 
seemingly clear written agreement, this 
statement reflects a common belief that 
contractual limits are meaningless. Law- 
suits have sometimes been fueled by a 
party who, unhappy in hindsight with 
the negotiated contract, attempts to 
insert new terms into the agreement 
by seeking tort remedies when the 
contractual remedies are unfavorable. 
The recent development of the eco- 
nomic loss rule in Florida has provided 
a measure of stability previously lack- 
ing. 

Aligning itself with the majority view 
in this country, as stated in East River 
Steamship Corp. v. Transamerica De- 
laval, Inc., 476 U.S. 858 (1986), the 
Florida Supreme Court held that con- 
tract principles, not tort principles, 
must govern claims for economic loss 
without an accompanying physical in- 
jury or damage to property outside the 
contract.! Florida Power & Light Co. 
v. Westinghouse Electric Corp., 510 
So.2d 899, 902 (Fla. 1987). In reaching 
this holding, the court stated: 


We. . . find no reason to intrude into the 
parties’ allocation of risk by imposing a tort 
duty and corresponding cost burden on the 
public. . . . The lack of a tort remedy does 
not mean that the purchaser is unable’ to 
protect himself from loss. We note that the 
Uniform Commercial Code contains statu- 
tory remedies for dealing with economic 
losses under warranty law which, to a large 
extent, would have limited application if 
we adopted the minority view. Further, the 
purchaser, particularly in a large commer- 
cial transaction like the instant case, can 
protect his interests by negotiation and 
contractual bargaining or insurance. The 
purchaser has the choice to forego warranty 
protection in order to obtain a lower price. 
We conclude that we should refrain from 
injecting the judiciary into this type of 
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Contract Rights 


The economic loss 
rule can be used in 
early stages of 
litigation in order to 
promptly resolve 
disputes based in 
tort 


by Robert H. Buesing and 
John E. Johnson 


economic decision-making. 


The court in AFM Corp. v. Southern 
Bell Telephone & Telegraph Co., 515 
So.2d 180 (Fla. 1987), extended the 
economic loss rule to apply to tort 
claims brought by a purchaser of serv- 
ices. Subsequently, Florida’s economic 
loss rule has been used to preclude tort 
claims, for purely economic losses, 
alleging negligence, strict liability, 
product liability, breach of fiduciary 
duty, negligent misrepresentation, 
fraud, and lender liability.” 


The Florida Supreme 
Court Opinions 

The Florida Supreme Court ad- 
dressed the economic loss rule in three 
decisions in 1987. In addition to the 
Florida Power & Light and AFM deci- 
sions, the court in Aetna Life & 
Casualty Co. v. Therm-O-Disc, Inc., 


511 So.2d 992 (Fla. 1987), utilized the 
economic loss rule analysis in deter- 
mining a personal jurisdiction issue 
based upon F.S. §448.193(1)(f). 

Two critical general principles run 
through these Supreme Court deci- 
sions. First, there is no liability in tort 
for damage to the property which is the 
subject of the contract. Second, the 
economic expectations of parties to a 
contract are best protected by bargain- 
ing for warranty and insurance 
provisions, not through tort law. 

For example, assume the price of a 
clothes dryer with a one-year warranty 
is less than the price of the same dryer 
with a five-year warranty. If the dryer 
fails after 18 months’ service, the pur- 
chaser who opts for the one-year 
warranty would not be able to subse- 
quently negotiate a better deal by suing 
in tort for the dryer’s failure to per- 
form. However, as a matter of public 
policy, neither purchaser is required 
to anticipate that the dryer will mal- 
function in a way that causes him 
physical injury or burns down his 
house. See Cassisi v. Maytag Co., 396 
So.2d 1140 (Fla. lst DCA 1981). The 
economic loss rule protects the parties’ 
bargain, while recognizing that there 
are risks that cannot be negotiated 
away in contracts, such as personal 
injury or damage to other property. 


What is Damage to 
“Other Property”? 

In a lender liability case, Strickland- 
Collins Constr. v. Barnett Bank of 
Naples, 545 So.2d 476 (Fla. 2d DCA 
1989), the court states: “In the absence 
of personal injuries or property damage 
to property outside the contract, Flor- 
ida will not create a duty in tort to 
permit recovery of economic losses 
where the litigants have allocated the 
various risks of their bargain by con- 


| | 
. 


tract.” Id. at 477. 

Personal injuries are easily recog- 
nized and defined. However, “other 
property,” or property outside the con- 
tract, is not so easily recognized, in 
part due to the ingenuity of parties 
seeking to avoid the economic loss rule. 

One argument that has been rejected 
by the appellate courts is that a compo- 
nent which damages a structure or 
machine into which it is incorporated 
has damaged “other property.” In East 
River Steamship Corp., the plaintiff 
sued the manufacturer of a turbine in 
tort for damages including lost income 
due to the installation of the manufac- 
turer’s turbines on ships. The plaintiff 
appealed the Third Circuit’s holding 
that tort remedies were available only 
if a defective product “creates an un- 
reasonable risk of harm to persons or 
property other than the product itself, 
and harm materializes.” Id. at 862. In 
affirming, the Supreme Court held that 
if the purchaser’s damages, due to a 
defective product, encompassed repair 
costs, decreased value, and lost profits, 
the purchaser had simply failed to 
receive the benefit of its bargain, an 
issue best dealt with in contract. Id. 
at 870. The court noted that if a 
product only injures itself, resulting 
in potential lost value, customer 
displeasure, or increased costs, such 
losses could be insured, rather than 
increasing costs to the public by sub- 
jecting a manufacturer to tort liability. 
Id. at 871-72. 

In Aetna Life & Casualty Co. v. 
Therm-O-Disc, Inc., 511 So.2d 992 
(Fla. 1987), the plaintiff alleged that 
switches manufactured by Therm-O- 
Disc, placed in heat transfer units to 
prevent freezing, were defective, allow- 
ing water to freeze, and damaging the 
units. The court said the risk that the 
switches’ malfunctioning would cause 
water to freeze in the heat transfer 
units was within the scope of the 
contract negotiated between the par- 
ties, making contract principles, not 
tort, appropriate. 

In American Universal Ins. Group v. 
General Motors Corp., 578 So.2d 451 
(Fla. 1st DCA 1991), General Motors 
manufactured a replacement oil pump 
incorporated into a boat engine. Ameri- 
can Universal, as subrogor, brought 
negligence and strict liability claims 
against General Motors when the oil 
pump malfunctioned, burning up the 
engine. Id. at 451-52. American Uni- 


versal argued that the oil pump caused 
damage to the engine of the ship, 
purportedly “other property.” In 
rejecting American Universal’s claim, 
the court noted that the entire engine, 
including the original oil pump, had 
been manufactured by General Motors, 
and the replacement oil pump was an 
integral or component part of the origi- 
nal engine. Thus, the damage to the 
engine was damage to the product 
itself, rather than to separate property. 
Id. at 453. 

The court in Casa Clara Condomin- 
ium Ass’n, Inc. v. Charley Toppino & 
Sons, Inc., 588 So.2d 631 (Fla. 3d DCA 
1991), rejected the homeowners’ tort 
claims alleging damage to property 
caused by defective concrete and the 
potential risk of personal injury. The 
homeowners alleged that defective con- 
crete used to build their homes 
deteriorated, causing reinforcing steel 
to rust and expand, causing the build- 
ing to crack and pieces of concrete to 
fall off the building. The court ruled 
that each structure, rather than the 
concrete, was the “property” under the 
economic loss rule, with no damage 
occurring to “other property.” Id. at 
633-34. 

The court in Interstate Securities 
Corp. v. Hayes Corp., 920 F.2d 769 
(11th Cir. 1991), affirmed a directed 
verdict on negligence claims. Hayes 
opened a securities account with Inter- 
state. The securities account was 
governed by three contracts, allowing 
Hayes to trade securities and options 
on margin. Id. at 770. When sued by 
Interstate for breach of contract, Hayes 
counterclaimed for negligence and 
breach of fiduciary duty. The trial 
court held that the economic loss rule 
barred Hayes’ negligence claims. The 
appellate court further held that Hayes’ 
breach of fiduciary duty claim was also 
barred as the injury to their trading 
account was not damage to “other prop- 
erty.” The court noted that the economic 
loss rule requires that the “other prop- 
erty” must “be outside the scope of the 
contract between the parties.” Id. at 
775. 


Exceptions to the 
Economic Loss Rule 

Two decisions cannot be aligned with 
East River Steamship Corp. and its 
progeny. In Latite Roofing Co., Inc. v. 
Urbanek, 528 So.2d 1381 (Fla. 4th 
DCA 1988), Urbanek purchased a shop- 
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ping center during construction. At the 
time of purchase, Latite Roofing had 
built most of the roof, but had been 
compelled to stop work. Urbanek suc- 
cessfully sued Latite for negligent 
construction and installation. On ap- 
peal, Latite raised the economic loss 
rule as a bar to Urbanek’s tort claims, 
but the court rejected the defense, 
stating: “In the present case, the com- 
plaint is cast in negligence, which 
appears to be Urbanek’s sole theory 
upon which recovery can be had against 
Latite.” Id. at 1383. Amazingly, the 
court also ruled that the trial court’s 
refusal to admit Urbanek’s purchase 
contract into evidence was harmless 
error. 

In Interfase, Inc. v. Pioneer Technolo- 
gies Group, Inc.,_ _So.2d__, 5 FLW 
Fed. 525 (M.D. Fla. 1991), Interfase 
sued, among others, KSH Systems, 
Inc., in contract and tort for economic 
damages arising from Interfase’s com- 
puter equipment lease from Coastal 
Leasing Company. The court dismissed 
the contract and UCC claims raised 
by Interfase against KSH because there 
was a contractual agreement only be- 
tween Interfase and Coastal. The court, 
relying on Latite, ruled that the eco- 
nomic loss rule did not bar Interfase’s 
tort claim against KSH because Inter- 
fase had no alternative means of 
recovery. Id. at 526-27. 

These decisions, which allowed tort 
claims solely because of an absence of 
privity, cannot be reconciled with Ameri- 
can Universal Ins. Group v. General 
Motors Corp., Casa Clara Condomin- 
ium Ass’n., Inc. v. Charley Toppino & 
Sons, Inc., and GAF Corp. v. Zack Co., 
445 So.2d 350 (Fla. 3d DCA), rev. den., 
453 So.2d 45 (Fla. 1984), each of which 
involved a similar absence of privity. 

Allowing a tort claim simply because 
of the absence of privity between the 
parties to the lawsuit, creates an ex- 
ception which could swallow the rule. 
In the Latite case, the plaintiff pur- 
chased the shopping center pursuant 
to a purchase contract which was not 
admitted at trial. Presumably, the pur- 
chase contract would show exactly what 
the plaintiff bargained for, which should 
include an incomplete shopping center. 
The plaintiff presumably paid less than 
he would pay for a complete center. 
Moreover, claims for defective work 
could be allocated between the pur- 
chaser and seller in the contract 
through warranty provisions. Such a 


rule would place a purchaser in a 
better position by not bargaining for 
contract protections, an absurd result. 

The court in AFM Corp. also dealt 
with another exception to the economic 
loss rule applicable to supervising ar- 
chitects. In explaining how its decision 
was consistent with its prior ruling in 
A.R. Moyer, Inc. v. Graham, 285 So.2d 
397 (Fla. 1973), the court in AFM 
Corp. limited its holding in A.R. Moyer 
to economic damages suffered by par- 
ties who were neither in direct privity 
nor third-party beneficiaries of the un- 
derlying contract between a supervising 
architect and an owner on a construc- 
tion job. In A.R. Moyer, the court ruled 
that a general contractor could sue a 
supervising architect for negligence 
when the general contractor was nei- 
ther in privity with the architect nor 
an intended third-party beneficiary of 
the architect’s contract, because the 
supervising architect could reasonably 
foresee that his negligent performance 
could injure the contractor, over whom 
the supervising architect had extraor- 
dinary economic power. Id. at 401. 
Recently, the court in McElvy, Jen- 
newein, Stefany, Howard, Inc. v. 
Arlington Electric, Inc., 582 So.2d 47 
(Fla. 2d DCA 1991), refused to extend 
A.R. Moyer to a nonsupervising archi- 
tect sued by a subcontractor. 

A.R. Moyer has been applied to hold 
other professionals liable in negligence 
to third parties with whom they were 
not in direct contractual privity, al- 
though it was reasonably foreseeable 
that these known third parties would 
rely upon the professionals’ opinions. 
First American Title Ins. Co., Inc. v. 
First Title Service Co. of the Florida 
Keys, Inc., 457 So.2d 467 (Fla. 1984) 
(title abstractors); First Florida Bank, 
N.A. v. Max Mitchell & Co., 558 So.2d 
9 (Fla. 1990) (accountant). 


Application of the 
Rule to Fraud Claims 

The economic loss rule has also been 
applied to bar claims for fraud by three 
courts applying Florida law. In J. Bat- 
ten Corp. v. Oakridge Investments 85, 
Ltd., 546 So.2d 68 (Fla. 5th DCA 1989), 
a contractor sued an owner in a con- 
struction contract case for, inter alia, 
fraud. The alleged fraud was a promise 
by the owner that he would pay the 
contractor for work previously done 
under the contract if the contractor 
would only complete the balance of the 
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work. The appellate court upheld the 
trial court’s dismissal with prejudice 
of the fraud count, relying on, inter 
alia, AFM Corp. Id. at 69. In Serina v. 
Albertson’s, Inc., 744 F. Supp. 1113 
(M.D. Fla. 1990), the court applied the 
economic loss rule to grant the defen- 
dant’s motion for summary judgment 
on the plaintiff's fraud claim. 

In both J. Batten. and Serina, the 
alleged fraud involved actions taken 
by parties in the performance of a 
contract. The parties were limited to 
their contract remedies for what essen- 
tially was a contract dispute. Likewise, 
in Kee v. Nat'l Reserve Life Ins. Co., 918 
F.2d 1538 (11th Cir. 1990), the court 
upheld a summary judgment entered 
by the district court against the coun- 
terclaimant’s fraud and breach of 
fiduciary duty claims, finding that there 
was no evidence of personal injury or 
harm to property outside the contract 
between the parties. Jd. at 1543. 

Two federal cases have held that the 
economic loss rule does not apply to 
fraud in the inducement claims. In 
Williams Electric Co., Inc. v. Hon- 
eywell, Inc., 772 F. Supp. 1225 (N.D. 
Fla. 1991), the court, relying on J. 
Batten, held that the plaintiff's fraud 
in the performance claim was barred 
by the economic loss rule. Jd. at 1237. 
The court then distinguished the Inter- 
state Securities discussion of the 
application of the economic loss rule 
to fraud in the performance from a 
fraud in the inducement claim. The 
court emphasized that fraud in the 
inducement should be treated as a 
separate tort claim, stating: “Although 
I view the Florida law in this area as 
not entirely clear, I conclude that ‘eco- 
nomic loss’ rule bars a fraud recovery 
with respect to the claims of fraud in 
the performance. . . . Williams’ ‘induce- 
ment’ claims, however, are not subject 
to summary judgment on this ground.” 
Id. at 1238. The court in Romero v. 
Prudential-Bache Securities, Inc., 
__So.2d__, 5 FLW Fed. 520 (S.D. 
Fla. 1991), also rejected the application 
of the economic loss rule to a fraud in 
the inducement claim. 

A reasonable argument can be made 
that, in some instances, the economic 
loss rule should bar fraud in the in- 
ducement claims. Since the economic 
loss rule protects the parties’ allocation 
of risks and benefits through negotia- 
tion, if a contract specifically addresses 
the supposed inducement, allowing a 


party to contradict the terms of the 
contract by claiming fraud in the in- 
ducement would seemingly defeat this 
protection. There are no Florida cases 
directly on point on this issue, but the 
court in John Brown Automation, Inc. 
v. Nobles, 537 So.2d 614 (Fla. 2d DCA 
1988), stated: “The appellants’ repre- 
sentations, even if misleading, induced 
in the appellees no greater reliance 
upon the performance of the promise 
to provide adequate machinery than 
that which occurred upon entry into 
the contract.” Id. at 618. Accordingly, 
if a term is dealt with specifically in 
the parties’ contract, the reliance should 
be no greater than his reliance for 
entering into the contract in the first 
place. 


Procedural Issues 

As set forth above, the economic loss 
rule has been raised successfully on 
motions to dismiss and motions for 
summary judgment. In Kee v. Natl 
Reserve Life Ins. Co., the court ruled 
that a tort plaintiff must show dam- 
ages in the form of personal injury or 
harm to property outside a contract as 
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part of the plaintiff's prima facie case 
when the substance of the claim re- 
lated to the performance of a contract. 
The court in Kee noted that this ele- 
ment was in addition to the require- 
ment that the plaintiff show an 
independent tort. Jd. at 1543. Thus, at 
least in federal court, it seems that the 
economic loss rule is not an affirmative 
defense. However, in Austin-Westshore 
Constr. Co., Inc. v. Federated Dept. 
Stores, Inc., 934 F.2d 1217 (11th Cir. 
1991), the court ruled that the eco- 
nomic loss rule could not be raised for 
the first time on a motion for JNOV 
when the defendant had not raised the 
issue on a motion for directed verdict. 


Conclusion 

The economic loss rule is an impor- 
tant tool in commercial litigation. Both 
trial and appellate courts in Florida 
appear to be increasingly responsive 
to the request to limit parties to the 
terms and remedies contained within 
their agreement, as opposed to the 
uncertainty associated with tort reme- 
dies. The economic loss rule can be 
used in early stages of litigation in 


order to promptly resolve disputes 
based in tort, resulting in substantial 
savings to clients while at the same 
time enhancing the certainty the par- 
ties seek to achieve by agreeing to 
contractual terms. 0 

1 East River Steamship Corp. v. Trans- 
america Delaval, Inc., 476 U.S. 858 (1986), 
is an admiralty case, but its analysis was 
applied by the Florida Supreme Court in a 
commercial contract context. The East River 
case also provides a well-reasoned analysis 
of cases adopting the minority views on the 
economic loss rule. 

2 See Aetna Life & Casualty Co. v. 
Therm-O-Disc, Inc., 511 So.2d 992 (Fla. 
1987); American Universal Ins. Group v. 
General Motors Corp., 578 So.2d 451 (Fla. 
1st D.C.A. 1991); Casa Clara Condominium 
Ass’n, Inc. v. Charley Toppino & Sons, Inc., 
588 So.2d 631 (Fla. 3d D.C.A. 1991); Inter- 
state Securities Corp. v. Hayes Corp., 920 
F.2d 769 (11th Cir. 1991); J. Allen, Inc. v. 
Humana of Florida, Inc., 571 So.2d 565 (Fla. 
2d D.C.A. 1990); J. Batten Corp. v. Oakridge 
Investments 85, Ltd., 546 So.2d 68 (Fla. 5th 
D.C.A. 1989); Kee v. National Reserve Life 
Ins. Co., 918 F.2d 1538 (11th Cir. 1990); 
Serina v. Albertson’s, Inc., 744 F. Supp. 
1113 (M.D. Fla. 1990); Strickland-Collins 
Constr. v. Barnett Bank of Naples, 545 
So.2d 476 (Fla. 2d D.C.A. 1989); GAF Corp. 
v. Zack Co., 445 So.2d 350 (Fla. 3d D.C.A.), 
rev. den., 453 So.2d 45 (Fla. 1984). 
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YOUNG LAWYERS REPORT 


Interstate Securities Corporation v. Hayes Corporation: 
An Unprecedented and Improper Expansion 
of Florida’s “Economic Loss” and 
“Independent Tort” Rules 


n Florida Power & Light Co. v. 

Westinghouse Electric Corp., 510 

So.2d 899 (Fla. 1987), the Su- 

preme Court of Florida held that 
a buyer under a contract for goods is 
precluded from recovering economic 
damages in tort absent property dam- 
age or personal injury. This majority 
rule, known as the “economic loss” 
doctrine, is designed to honor (and 
enforce) the risk allocation specifically 
agreed to between manufacturers and 
consumers. By refusing to intrude into 
the parties’ allocation of risk by impos- 
ing a tort duty and corresponding cost 
burden on the public, the rule encour- 
ages “parties to negotiate economic 
risks through warranty provisions and 
price.”! 

Although the economic loss rule was 
developed in product liability cases, in 
AFM Corp. v. Southern Bell Telephone 
and Telegraph Company, 515 So.2d 
180 (Fla. 1987), the court applied the 
doctrine to bar recovery in tort for 
purely economic losses arising out of a 
contract involving the purchase of serv- 
ices. Since the contract between the 
parties in AFM defined the limitation 
of liability through bargaining, risk 
acceptance, and compensation, the 
court refused to permit recovery under 
a tort theory for what it described as a 
negligent breach of contract claim. The 
court relied upon its decision in Florida 
Power & Light Co., as well as Lewis v. 
Guthartz, 428 So.2d 222 (Fla. 1982), 
in which it held that a plaintiff may 
not recover punitive damages when a 
defendant willfully breaches a contract 
absent the commission of a tort “distin- 
guishable from or independent of [the] 
breach of contract.”2 

Since the court issued its opinions 
in Florida Power & Light and AFM, 
defendants have relied upon the re- 
lated economic loss and independent 


Neither rule was 
designed to insulate 
parties from tort 
liability or punitive 
damage exposure 
simply because 
litigants are parties 
to a contract 


by Michael A. Hanzman 


tort doctrines to insulate themselves 
from tort liability (and corresponding 
punitive damage exposure) in cases 
where the parties were involved in a 
contractual relationship and the plain- 
tiff seeks damages for purely economic 
losses. It is argued that if the litigants 
are parties to a contract, and the dam- 
ages alleged are purely economic, 
recovery in tort is per se barred by the 
economic loss rule. Likewise, defen- 
dants maintain that if conduct alleged 
to be tortious also constitutes the breach 
of a contract existing between the par- 
ties, or the damages claimed under 
alternative contract and tort theories 
are the same, recovery in tort is barred 
as a matter of law due to a failure to 
establish a tort distinguishable from 
or independent of the breach of con- 
tract. 

While the above arguments are 
clearly wide of the mark, courts have 
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recently relied upon the principles enun- 
ciated in Florida Power & Light, AFM, 
and Lewis to bar tort claims without 
regard to the type of case involved or 
the ramifications of the result reached. 
Recent decisions have even gone so far 
as to apply these rules as a bar to 
intentional tort claims; an example 
being the case of Interstate Securities 
Corporation v. Hayes Corporation, 920 
F.2d 769 (11th Cir. 1991), decided by 
the 11th Circuit Court of Appeals. In 
the author’s opinion, these decisions 
have improperly expanded these re- 
lated doctrines well beyond their 
intended scope. This expansion, if not 
significantly curtailed or clarified, will 
result in the application of these doc- 
trines in order to bar clearly appropri- 
ate and permissible tort claims. 

In Interstate Securities, a brokerage 
firm brought an action against one of 
its clients to recover a debt allegedly 
owed following the liquidation of the 
customer’s account. In response, the 
customer asserted counterclaims for 
breach of contract, breach of fiduciary 
duty, and negligence arising out of the 
handling of the account. 

On appeal of a judgment in favor of 
the brokerage firm, the 11th Circuit 
initially concluded that the trial court 
properly applied AFM in determining, 
as a matter of law, that the customer 
could not sue the brokerage firm for 
negligence. Without addressing the is- 
sue of whether the economic loss rule 
has any application in cases involving 
professional or quasi-professional serv- 
ices, the court simply concluded that 
the diminution in value of the cus- 
tomer’s account did not constitute 
damage to “property” under AFM that 
would permit the customer to recover 
in tort. 

In addition, the court relied upon the 
economic loss and independent tort 


| 


doctrines to preclude the breach of 
fiduciary duty claim. While acknowl- 
edging that no Florida state case was 
uncovered which addresses the appli- 
cation of these rules to such a claim, 
the Interstate Securities court relied 
primarily upon J. Batten Corp. v. 
Oakridge Investments 85, Ltd., 546 
So.2d 68 (Fla. lst DCA 1989), which 
in reliance upon AFM affirmed the 
dismissal of a fraud claim arising out 
of a contractual relationship between 
a property owner and a contractor. 
Based upon J. Batten, the court con- 
cluded that: 

If Florida courts dismiss fraud claims be- 
tween parties to a contract under AFM, it 


is probable that the Florida courts would 
also dismiss fiduciary duty claims. 


In our judgment, a fraud claim, which is in 
no way dependent upon a contract. . ., is 
much more likely to constitute a separate 
and independent tort under Florida law 
than is a claim for breach of fiduciary duty, 
which is dependent upon the existence of a 
contract. Consequently, we hold that if a 
fraud claim is foreclosed as a matter of law 
under AFM doctrine, a claim for breach of 
fiduciary duty must be prohibited as well.® 


The opinion in Interstate Securities is 
extremely troubling in two significant 
respects. First, the court simply as- 
sumed that the economic loss rule 
applies to any type of case in which a 
plaintiff involved in a contractual rela- 
tionship with the defendant is seeking 
to recover economic losses. Second, the 
court leaped to the conclusion that 
Florida courts “dismiss fraud claims 
between parties to a contract,” and it 
“is probable that the Florida courts 
would also dismiss fiduciary duty 
claims.” The opinion can therefore be 
read as standing for the blanket and 
poorly reasoned proposition that tort 
claims are per se barred whenever the 
parties are involved in a contractual 
relationship and the plaintiff is seek- 
ing to recover economic losses. These 
sweeping assumptions, if not quickly 
limited by Florida courts, will result 
in chaotic and inconsistent applica- 
tions of both the economic loss rule and 
the rule requiring proof of an independ- 
ent tort in order to maintain a claim 
for punitive damages. 

In cases involving the sale of goods 
or retail-type services, when the par- 
ties themselves negotiate who will bear 
the burden of economic risk of loss, 
application of the economic loss rule is 
necessary in order to prevent a party 


from utilizing a tort theory “to recover 
economic losses which were not re- 
coverable directly under the parties’ 
contract.”4 Courts have simply con- 
cluded that in such cases the 
undesirable consequences of affording 
a tort remedy in addition to a contract- 
based remedy outweigh the plaintiff's 
interest in having relief “beyond that 
provided by warranty claims.” Simi- 
larly, the “independent tort” doctrine 
is also designed to prohibit tort recov- 
ery, and in particular recovery of 
punitive damages, in cases involving 
nothing more than the breach of a 
contract no matter how flagrant the 
breach. 

On the other hand, neither the eco- 
nomic loss rule, nor the rule proscribing 
the recovery of punitive damages for 
breach of contract in the absence of an 
“independent tort,’ was designed to 
insulate parties from tort liability (or 
punitive damage exposure) simply be- 
cause the litigants are parties to a 
contract, the plaintiff's damages are 
purely economic, or the damages 
claimed under alternative tort and con- 
tract theories are the same. Thus, in 
the author’s opinion the Interstate Se- 
curities court’s assumption that breach 
of fiduciary duty claims against a secu- 
rities broker are per se barred by these 
rules simply because the customer 
signed a standard account agreement 
was incorrect, and contrary to a legion 
of cases holding that stockbrokers owe 
customers a fiduciary duty of good 
faith, loyalty, and fair dealing and can 
be liable in tort, and for punitive dam- 
ages in the event they breach that 
fiduciary duty. Indeed the 11th Circuit 
itself has unequivocally held that “[t]he 
law is clear that a broker owes a 
fiduciary duty of care and loyalty to a 
securities investor.”6 The Interstate Se- 
curities opinion, which blindly relied 
upon the economic loss and independ- 
ent tort rules to insulate brokerage 
firms from tort liability for a breach of 
this duty, is inexcusable and its ramifi- 
cations are endless. 

Under the Interstate Securities deci- 
sion, taken to its logical extreme, 
customers of professional services can 
no longer bring malpractice (i.e., negli- 
gence) claims or breach of fiduciary 
duty claims against attorneys, account- 
ants, appraisers, or other professionals 
who render services to them pursuant 
to a contract no matter how egregious 
the conduct. Rather, the client’s sole 
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remedy is an action for breach of con- 
tract, and no exposure for punitive 
damages is present so long as the 
litigants are parties to a contract and 
the conduct involved happens to consti- 
tute a breach of the parties’ agreement. 
In fact, the economic loss and inde- 
pendent tort rules, as applied in 
Interstate Securities, would vitiate all 
business torts since in most all busi- 
ness tort cases the litigants are involved 
in some type of contractual relation- 
ship, and the damages sought are 
generally economic in nature. 

For example, applying the Interstate 
Securities court’s rationale, a party 
holding funds in a fiduciary capacity 
and pursuant to the terms of a con- 
tract, such as a partner in a joint 
venture, can misapply the funds and 
avoid tort liability by relying upon the 
economic loss rule, or by asserting that 
their conduct, while a breach of the 
agreement between the parties, did not 
amount to a tort “independent from the 
breach of contract.” Likewise, securi- 
ties brokers could excessively trade an 
account (i.e., engage in churning), mis- 
represent the nature of investments, 
recommend unsuitable products, and 
engage in unauthorized trading know- 
ing that they are protected by the 
economic loss and independent tort 
rules simply because the customer and 
the firm entered into an account agree- 
ment, and the conduct also constitutes 
a breach of that agreement.’ The eco- 
nomic loss and independent tort rules 
were not designed to prevent such 
claims. 

The confusion which has been caused 
by the inconsistent application of the 
economic loss and independent tort 
doctrines is perhaps best exemplified 
by the recent case of Serina v. Al- 
bertson’s, Inc., 744 F.Supp. 1113 (M.D. 
Fla. 1990), another decision which, in 
the author’s opinion, misapplied the 
economic loss rule. 

In Serina, the plaintiff was employed 
by the defendant pursuant to a con- 
tract whereby plaintiff was to receive 
a fixed salary plus a percentage of total 
store profits as reflected by a quarterly 
operating statement. The plaintiff al- 
leged that the defendant deprived him 
of his bonus by using a “prorated,” as 
opposed to “actual,” operating state- 
ment for the purpose of calculating the 
bonus. The cause of action alleged was 
fraud. 

In support of a motion for summary 
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judgment, the defendant maintained 
that plaintiff could not establish con- 
duct or damages separate and distinct 
from his rights pursuant to the employ- 
ment contract. The defendant therefore 
argued that plaintiff's cause of action 
was in contract, not tort, asserting that 
“ijn order to state a cause of action in 
tort, an alleged breach of contract must 
be accompanied by some additional 
conduct which amounts to a separate 
and independent tort distinguishable 
from the breach of contract.”8 

After examining punitive damage 
cases reciting the independent tort rule, 
the Serina court initially rejected the 
contention that the requisite “separate 
and independent tort must arise out 
of separate conduct from that which led 
to the breach of contract.” Rather the 
court appropriately reasoned that “the 
independent tort can be derived from 
the same conduct which led to the 
breach of contract, as long as the 
elements necessary to prove that inde- 
pendent tort are alleged and 
proven. .. 2? The court correctly re- 
fused to allow a defendant to escape 
liability for punitive damages simply 
because the alleged tortious conduct 
also happened to constitute the breach 
of a contract between the parties. 

Thereafter, in a seemingly about 
face, the court held that the plaintiff's 
tort claim was barred by the economic 
loss rule because the facts surrounding 
the tort claim would have been inter- 
woven with facts surrounding a breach 
of contract claim, had plaintiff brought 
such a claim. The court held: 
Simply stated, one may be able to bring an 
action for punitive damages in a breach of 
contract case when the facts surrounding 
the breach of contract and the separate and 
distinct tort are interlaced, but may be 
precluded from bringing a separate tort 
action under the same scenario by the 
“economic loss rule.”!® 

In other words, the court concluded 
that although one may be able to plead 
and prove facts sufficient to support 
an intentional tort claim and not be 
barred from seeking punitive damages 
by the independent tort doctrine, the 
tort claim itself may be barred by the 
economic loss rule. Query: If the cause 
of action in tort is barred by the 
economic loss rule, how does one bring 
an action for punitive damages in a 
breach of contract case when the facts 
surrounding the breach of contract and 
separate and distinct tort are inter- 
laced? The answer demonstrates the 


effect of the court’s holding, which is 
to bar per se tort claims simply because 
the parties are involved in a contrac- 
tual relationship, and tort and contract 
claims arising out of common facts 
could be maintained. 

While the Serina court recognized 
that its two holdings may sound con- 
tradictory, it attempted to reconcile 
them by theorizing that rules of law 
established in the breach of contract 
and punitive damage cases may be 
proscribed by the economic loss rule. 
With all due respect to the court, this 
makes little sense. 

Like Interstate Securities, the Serina 
opinion can be read as standing for the 
proposition that the economic loss rule 
precludes tort claims simply because 
the facts surrounding the claims are 
interlaced with the facts surrounding 
a breach of contract claim. This holding 
is, in fact, directly contrary to the 
court’s conclusion that an “independ- 
ent tort can be derived from the same 
conduct which led to the breach of 
contract as long as the elements neces- 
sary to prove the independent tort are 
alleged and proven.” 

If an independent tort can be derived 
from the same conduct constituting the 
breach of a contract between the par- 
ties, and the plaintiff can allege and 
prove the elements necessary to estab- 
lish the independent tort, then it makes 
no sense to bar the independent tort 
claim by a blanket application of the 
economic loss rule. Serina, Interstate 
Securities, J. Batten, and other cases 
which have done so are contrary to 
well-settled law, and indefensible from 
a public policy standpoint. Is there any 
reason why a party who engages in 
tortious conduct should be insulated 
from tort liability, and hence punitive 
damage exposure, merely because: a) 
their conduct also happens to amount 
to a breach of a contract with the 
victim of their wrongdoing; b) the in- 
jured parties’ damages are economic; 
or c) the damages under contract and 
tort claims are the same? The answer 
is obvious. 

What is occurring in these cases is 
the problem which often arises when 
courts rely upon broad principles of law 
to resolve specific and narrow problems. 
In most of these cases the tort claims 
were obviously tortured attempts to 
recover punitive damages for conduct 
which amounted to nothing more than 
a breach of contract. However, instead 


of disposing of the claims on that basis, 
the courts relied upon the economic 
loss and independent tort doctrines in 
enunciating sweeping and dangerous 
rules of law. This is precisely what 
occurred when Florida’s Third District 
Court of Appeal, in the case of Rosen 
v. Marlin, 486 So.2d 623 (Fla. 2d DCA 
1986), appeared to hold as a matter of 
law that treble damages for civil theft 
were per se barred if the litigants were 
parties to a contract. While courts 
subsequently clarified Rosen and ac- 
knowledged that “the existence of a 
contractual relationship does not pre- 
clude a civil theft action for fraudulent 
conversion, embezzlement, or similar 
acts,”!! until that clarification occurred, 
trial courts consistently dismissed civil 
theft claims simply because the liti- 
gants were parties to a contract without 
regard to the specific allegations raised. 
This same phenomenon is likely to 
occur with the economic loss and inde- 
pendent tort doctrines if recent 
decisions applying these rules are not 
clarified. 

In the author’s opinion, the economic 
loss rule should be utilized only when 
a contract between the parties (either 
implied or express) defines the limita- 
tions of liability and assumption of risk 
for economic losses through “bargain- 
ing risk acceptance and compensation,” 
and only when the plaintiff has a 
sufficient remedy in contract. While 
application of the rule will, in appropri- 
ate cases, preclude negligence claims, 
its primary purpose, which is to hold 
contractual parties to their bargain by 
limiting the damages available for eco- 
nomic losses, will be served. 

On the other hand, the economic loss 
rule should not be used to bar tort 
claims simply because the litigants are 
parties to a contract. For instance, an 
attorney who contractually agrees to 
handle a lawsuit is not immune from 
liability in tort for negligence (i.e., 
malpractice) if he or she misses an 
applicable statute of limitations. Nor 
is an accountant immune from ac- 
counting malpractice claims simply 
because a contractual relationship ex- 
ists between the accountant and client. 
In such cases, the client may have 
claims for breach of contract and negli- 
gence. While the distinction between 
the two claims may at times be aca- 
demic, since most acts that would 
constitute negligence (i.e., malpractice) 
will also constitute a breach of the 


contract between the parties, such may 
not always be the case.!? It is therefore 
important that the economic loss rule 
be applied only in situations where the 
parties have allocated the risk of eco- 
nomic loss, such as product liability 
cases against manufacturers and con- 
struction cases against developers. !3 

Furthermore, the economic loss rule 
should never be used to bar intentional 
tort claims. Parties who engage in 
intentional tortious conduct have no 
right to rely upon, or be protected by, 
a rule designed to uphold contractually 
bargained-for damage limitations. 
There is no reason to insulate inten- 
tional tortfeasors from tort liability 
and punitive damage exposure simply 
because the parties are involved in a 
contractual relationship, the tortious 
conduct also happens to amount to a 
breach of the contract, or the tort and 
contract damages are the same. 

Consequently, if stockbrokers who 
contractually agree to handle a client’s 
investment portfolio misrepresent the 
nature of certain products, engage in 
excessive trading, or undertake other 
acts of self-dealing, they can be held 
accountable in contract, tort, or both. 
Any rule to the contrary is nothing 
more than a judicially issued license 
to steal since the only risk to the 
tortfeasor is the possibility of having 
to pay compensatory damages. 

Finally, the rule requiring the com- 
mission of an independent tort in order 
to sustain a claim for punitive damages 
should be applied in the same manner. 
The same conduct can constitute both 
the commission of a tort and the breach 
of a contract. If it does, the offending 
party should be held accountable in 
contract, tort, or both. If the elements 
of the tort can be shown, tort recovery 
should be permitted regardless of 
whether the plaintiff also elects to 
pursue a claim for breach of contract. 
A rule requiring that the plaintiff es- 
tablish “additional behavior” beyond 
that which constituted a breach of 
contract would insulate tortfeasors from 
liability simply because their tortious 
activities also amount to a breach of 
contract. The law does not and should 
not turn on such distinctions.9 


1 Florida Power & Light Co. v. Westing- 
house Electric Corp., 510 So.2d 899, at 901 
(Fla. 1987). 
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ing has ever precluded bringing fraud and 
breach of fiduciary duty claims as well. In 
fact, such claims are often crucial due to 
short limitation periods imposed by securi- 
ties statutes, and the unavailability of 
punitive damages in cases brought under 
certain securities statutes. 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Copyright and Videos: Current 
Trends in the Right of 
Public Performance 


ith the advent of mass 

marketing of video 

discs, video cassettes, 

and laser discs, these 
new advances in media for the masses 
are available almost everywhere and 
for less than the cost of a movie ticket. 
The copyright owners of the films re- 
produced on the video cassettes and 
laser discs are discovering their owner- 
ship rights, particularly “the right of 
public performance” under the Copy- 
right Act (the act), and are being 
challenged on a daily basis. Nowhere 
is this more evident than in the dupli- 
cating and the viewing of films on 
video. 

The “right of public performance” is 
one of several rights afforded copyright 
owners.! Recently, the public perform- 
ance of videos has become a hotly 
contested and vigorously litigated is- 
sue. The courts are divided on the 
factors which constitute “public per- 
formance,” particularly as it relates to 
the viewing of videos made available 
by hotels to their patrons. 

' The act provides two definitions of 
“public performance.” First, a perform- 
ance is public if it occurs “at a place 
open to the public or at any place 
where a substantial number of persons 
outside of a normal circle of family and 
its social acquaintances is gathered.”? 
Second, a performance can be public 
when the performance is transmitted 
or communicated by means of any 
device or process, whether the public 
is capable of receiving the performance 
or display in the same place or differ- 
ent places and at the same time or 
different times.® 

In conjunction with the right of pub- 
lic performance is the “first sales 
doctrine.” This doctrine recognizes that 
copyright law does not prohibit an 
individual from renting or selling cop- 


Copyright owners of 
the films reproduced 
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ies of a copyrighted work lawfully 
obtained or lawfully manufactured by 
that individual.4 When a copyright 
owner parts with title to a particular 
copy of the owner’s work, the owner is 
divested of the exclusive right to sell 
that particular copy.5 The “first sales 
doctrine” is the mechanism that en- 
ables a video store to rent copies of 
video cassette movies to consumers 
who prefer not to purchase them— 
provided that the rented copies were 
legally obtained by the video store. 
The “first sales doctrine” has been 
interpreted in a variety of ways and its 
application is generally “fact specific.” 
For example, in Columbia Pictures v. 
Redd Horne, Inc., 749 F.2d 154 (8d 
Cir. 1984), a video rental shop rented 
video cassette tapes to its patrons and 
also provided private booths in which 
to view the tapes. In determining 
whether these actions by the shop 
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constituted public performance, the 
court found that consideration of the 
entire store, not just the individual 
booth, was relevant in its analysis, 
even though the private booths were 
rented.’ The court concluded that the 
video store was a public place, and 
thus, by providing viewing booths, the 
store publicly performed copyrighted 
video tapes, in violation of the act. 

In Columbia Pictures Indus. v. Aveco, 
Inc., 800 F.2d 59 (3d Cir. 1986), the 
Third Circuit extended the Redd Horne 
definition of “publicly” to situations 
involving only the authorization of a 
performance.® In Aveco, the defendant 
rented video cassettes and provided its 
customers with viewing rooms. The 
defendant, attempting to distinguish 
its situation from the facts presented 
in Redd Horne, noted that 1) the cas- 
sette players were under the customer’s 
sole control and not the employee’s;? 
2) there were separate charges for the 
rental of the viewing rooms and for the 
cassettes;!9 and 3) Aveco’s employees 
did not perform any functions in the 
viewing of the cassettes.!! Nonethe- 
less, the Third Circuit rejected Aveco’s 
arguments, refused to distinguish the 
facts from Redd Horne, and found that 
Aveco violated the act. 

In Red Baron-Franklin Park, Inc. v. 
Taito Corp., 883 F.2d 275 (4th Cir. 
1989), a video arcade owner’s use of 
copyrighted circuit boards in coin- 
operated video games constituted pub- 
lic performance of copyrighted works 
within the parameters of the act. The 
game boards were obtained from the 
“gray market,” that is, the defendant 
purchased used game boards in a for- 
eign country and imported them into 
the United States, without the copy- 
right owner’s consent and at a cost less 
than those of new game boards.!2 The 
used game boards were installed in 


Be 


Red Baron’s video game machines, 
which were made available to the pub- 
lic who paid for the use of the video 
games. The court concluded that Red 
Baron violated the copyright owner’s 
rights by allowing the games to be 
publicly performed.!® While the court 
noted that the exact order of images 
varies with each use of the video game, 
there always will be a sequence of 
images, and performance of a video 
game in a Red Baron arcade qualified 
as a “public” performance. !4 

The defendant in the Red Baron case 
also argued that the “first sales doc- 
trine” was applicable, and thus, its 
actions did not violate the act. The 
court of appeals opined that the circuit 
boards embodying the video game were 
functional only when used in combina- 
tion with a television monitor, sound 
reproduction devises, and a console 
containing the controls to play the 
game. Thus, the “first sales doctrine” 
was inapplicable. Because of the com- 
plex combination of equipment, 
however, the defendant argued that 
the copyright owner intended to trans- 
fer the performance rights to those who 


planned to exploit the circuit boards 
commercially. While the court noted 
there was some support for Red Baron’s 
contention, the Third Circuit Court of 
Appeals, relying on the Redd Horne 
and Aveco decisions, found that the 
transfer of ownership under the “first 
sales doctrine” does not necessarily 
transfer the “right of public perform- 
ance.” Thus, the defendant did, in fact, 
infringe on the copyright owner’s right 
of public performance. 

In 1989, the Ninth Circuit Court of 
Appeals distinguished Redd Horne, 
Aveco, and Red Baron. In Columbia 
Pictures Industries, Inc. v. Professional 
Real Estate Investors, Inc., 866 F.2d 
278 (9th Cir. 1989), the Ninth Circuit 
upheld the lower court’s decision that 
a hotel did not violate the copyright 
owner’s right of public performance by 
renting video discs for viewing on hotel- 
provided video equipment in guests’ 
rooms. !5 

In Professional Real Estate, the hotel 
made movie video discs available to its 
guests for a $5 to $7.50 rental per day. 
Each hotel room was equipped with a 
large screen projection television and 
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video disc player. Guests would then 
select and view the video disc at their 
leisure. 

The copyright owners argued that 
when the hotel permitted its guests to 
rent video discs for in-room viewing 
on hotel-provided equipment, these ac- 
tions constitute a public performance 
under the act. The owners argued that 
because the hotel rooms were available 
for rent by the public, hotels were 
“open to the public,” and relying on the 
Redd Horne and the Aveco decisions, 
movies viewed in a guest’s room are 
“performed. . . public.”!® 

The court, however, noted that while 
the hotel may be “open to the public,” 
a guest’s hotel room, once rented, is 
not.!? The court further found that the 
discs are not viewed by guests in hotel 
meeting rooms used for large gather- 
ings, but are viewed exclusively and 
solely in guest rooms, where individu- 
als enjoy a substantial degree of 
privacy, not unlike their own homes. 

The court also examined the ques- 
tion of whether the hotel’s actions came 
within the ambit of the “transmit” 
clause of the act. The court stated that 
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the “crucial words of the transmit clause 
provide that a nonprivileged individual 
cannot ‘transmit or otherwise commu- 
nicate’ a copyrighted work.” The real 
question was whether the hotel “other- 
wise communicate[d] movies ‘to the 
public’ The court noted that a plain 
reading of the “transmit clause” indi- 
cated that its purpose is to prohibit 
transmissions and other forms of 
broadcasting from one location to an- 
other without the copyright owner’s 
permission.!9 “To ‘transmit’ a perform- 
ance or display is to communicate it 
by any device or process whereby im- 
ages and sounds are received beyond 
the place from which they are sent.”2° 
The term “devices” must refer to trans- 
mission or communication devices, 
while reception of the performance by 
the public describes specific acts. 

The court opined that under the 
transmit clause, a public performance, 
at a minimum, requires the sending 
out of some form of signal via a device 
or process to be received by the public, 
at a place beyond the place from which 
it is sent.2! If a transmission and 
reception did occur, it did so entirely 
within the guest’s room, not beyond the 
place from which it was sent. Thus, the 
Ninth Circuit concluded that the hotel 
did not violate the act by providing 
in-room video disc players and renting 
video discs to its guests. 

The Professional Real Estate decision 
has been criticized because of the per- 
ceived inconsistencies with the Ninth 
Circuit’s analysis: The hotel rooms are 
admittedly open to the public; how- 
ever, the individual guest who views a 
video disc in a reserved room is per- 
forming it privately.?2 In fact, the hotel 
acknowledged that its guest rooms are 
open to the public, in much the same 
way that the viewing booths or video 
games were open to the public in Redd 
Horne and Aveco. Yet, the Ninth Cir- 
cuit declined to follow the Redd Horne 
and Aveco decisions. 

One scholar opined that the Ninth 
Circuit must have created an addi- 
tional factor in its analysis by 
comparing the relationship of the per- 
formance with the “nature” of the 
enterprise.2? The performance of the 
copyrighted work in Professional Real 
Estate was incidental to the “nature” 
of the enterprise; therefore, there was 
no “public performance” within the 
meaning of the act.24 To reach its 
decision, a court must first apply the 
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act’s language to the entire business 
enterprise and not just to the indi- 
vidual performances. If the entire 
enterprise is offered to the public, the 
court then must determine whether 
the apparently private performances 
comprise the principal business of the 
enterprise.2° If the answer to the pro- 
position is yes, the performance violates 
the act; if the answer is no, then there 
is no infringement. 

The most recent decision relating to 
the “public performance” issue was 
decided on November 14, 1991. On 
Command Video Corp. v. Columbia 
Pictures, Indus., 1991 W.L. 238744 
(N.D. Cal., Nov. 14, 1991).26 In On 
Command Video, the plaintiff sought 
a declaratory judgment that its hotel 
video movie viewing system did not 
constitute a public performance of the 
videos shown through plaintiff's sys- 
tem. 

The plaintiff was the designer and 
builder of an innovative video viewing 
system consisting of a computer pro- 
gram, a sophisticated electronic switch, 
and a bank of video cassette players, 
all of which were centrally located in 
a hotel equipment room.2? The video 
cassette players are connected to the 
guest rooms, and the computer pro- 
gram directs the electronic switches so 
that a particular cassette player is 
dedicated to the guest room where a 
particular film is requested. When a 
guest requests a specific film, the com- 
puter identifies the cassette player 
containing that movie, directs the cas- 
sette player to that particular room, 
and starts the video. The video is seen 
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only in the room where it was selected 
by the guest. It cannot be viewed in 
any other guest room or in any other 
location in the hotel, nor can the viewer 
pause, rewind, or fast-forward the 
video. The advantages to this system, 
as compared to others such as “Spec- 
travision,’ are that a larger variety of 
movies are available and guests are 
free to view the film at their leisure.28 
The plaintiff, defendants, and the court 
relied on the Professional Real Estate 
decision. The court also relied on the 
statutory provisions of the act. 

In On Command Video, however, the 
defendants agreed that hotel guest 
rooms were not “public places” within 
the parameters of the act. The defen- 
dants argued, however, that because 
the plaintiff's system is comprised of 
components dispersed throughout a ho- 
tel—that the command center was 
located in a hotel equipment room 
rather than the guest’s room—the rele- 
vant place of performance was not the 
individual hotel rooms, but the entire 
hotel, which is a public place under the 
act. The court rejected this theory, 
noting that acceptance of this argu- 
ment “would eviscerate both the 
concepts of ‘performance’ and ‘public 
place.” 

The court then noted that public 
performance does occur if one “trans- 
mits” the movies “to the public.” The 
court gave no weight to the plaintiff's 
argument that the On Command video 
system was “electronic rentals,” simi- 
lar to patrons’ physically borrowing 
video tapes. The court opined that On 
Command Video transmits movie per- 
formances directly under the language 
of the definition. The system “commu- 
nicates” the motion picture “images 
and sounds” by a “device or process”— 
the equipment and wiring network— 
from a central console in a hotel to 
individual guest rooms, where images 
and sounds are received “beyond the 
place from which they are sent.” 

The court also held that video trans- 
missions by On Command Video were 
also “to the public” for purposes of the 
transmit clause and that hotel guests, 
in the privacy of their rooms when 
viewing On Command’s videos, are 
members of “the public.”29 Thus, 
whether the number of hotel guests 
viewing an On Command video trans- 
mission is one or 100, and whether 
these guests view the transmission 
simultaneously or sequentially, the 


transmission is still a “public perform- 
ance” since it goes to members of the 
public. 

The recent cases draw a fine line of 
distinction between public and private 
performance. If a hotel guest rents a 
video and watches that video using a 
video machine located in his room on 
a television located in the room, there 
is no public performance or transmis- 
sion in violation of the act. However, 
if that same hotel guest watches the 
same video in the same room on the 
same television, but by means of a 
machine not physically located in that 
room, this viewing constitutes a public 
performance by means of a transmis- 
sion within the purview of the act. This 
narrow distinction is an expensive dis- 
tinction for both the copyright owner 
and those providing the videos. Should 
the courts continue to make this fine 
distinction, and the act fails to define 
clearly a “public performance,’ new 
technology will enable its users to 
evade the ambit of the act and will 
create greater uncertainty for the pro- 
tection of copyrighted films.0 


AUTHOR | 


Gayle E. Coleman practices in the 
areas of business law and intellec- 
tual property with the Fort Lauder- 
dale office of Dykema Gossett. She 
received her B.A. degree from Lehigh 
University, summa cum laude, in 
1975 and her J.D., cum laude, from 
Nova Law School in 1990. She is a 
member of The Florida Bar and 
District of Columbia Bar. She is 
currently the treasurer of the Enter- 
tainment, Arts and Sports Law Sec- 
tion of The Florida Bar. 

This column is submitted on be- 
half of the Entertainment, Arts and 
Sports Law Section, Warren L. 
Franz, chair, and Jean Perwin, edi- 
tor. 


117 U.S.C. §106(4). 

217 U.S.C. §101 (definition of “to perform 
or display a work ‘publicly’ ”). 

3 Td. 


4United States v. William Cohen, 946 
F.2d 430, 433 (6th Cir. 1991). 

5 United States v. Drum, 733 F.2d 1503 
(11th Cir. 1984), cert. denied, Cooper v. 
United States, 105 S. Ct. 543. 

6The plaintiff/appellants included Co- 
lumbia Pictures Industries, Inc.; Embassy 
Pictures; MGM/IA Entertainment Co.; 
United Artists Corp.; Paramount Pictures 
Corporation; Twentieth Century-Fox Film 
Corporation; Universal City Studios, Inc.; 
Walt Disney Productions; Buena Vista Dis- 
tribution Co., Inc.; and Warner Bros., Inc. 

7 Columbia Pictures v. Redd Horne, 749 
F.2d 154, at 159 (3d Cir. 1984). 

8 Comment, Not in Public! The Ninth 
Circuit Devises a Two-Step Test for Public 
Performances Under the Copyright Act, Co- 
lumbia Pictures Industries v. Professional 
Real Estate Investors, Inc., 866 F.2d 278 
(9th Cir. 1989), 68 WAULQ 203, (1990) 
(hereinafter Comment, Not in Public’). 

9 Id. at 63. 

10 Jd. at 61. 

11 Td. at 63. 

12 Red Baron-Franklin Park, Inc. v. Taito 
Corp., 883 F.2d 275, at 277 (4th Cir. 1989). 

13 Td. at 279. 

147d, 

15 Here again, the plaintiff/appellants were 
major studios holding the copyrights to 
most major films. They included Columbia 
Pictures Industries, Inc.; Embassy Pictures; 
Paramount Pictures Corporation; Twenti- 


eth Century-Fox Film Corporation; 
Universal City Studios, Inc.; Walt Disney 
Productions; Warner Bros., Inc.; and CBS, 
Inc. 

16 Columbia Pictures Industries, Inc. v. 
Professional Real Estate Investors, Inc., 866 
F.2d 278, at 280 (9th Cir. 1989). 

17 Id. (citations omitted). 

18 Td. at 282. 

19 Td. 

2017 U.S.C. §101. 

22 Video Views, Inc. v. Studio 21, Ltd., 925 
F.2d 1010, 1020 (7th Cir. 1991) (to the 
extent that Professional Real Estate may 
be viewed to contradict the rule established 
by Redd Horne and Aveco, we decline to 
follow it); Comment, Not in Public! 

23 Comment, Not in Public!, citing Profes- 
sional Real Estate Investors, 866 F.2d at 
281. 

25 Comment, Not In Public!, supra, at 211. 

6 Again, the defendants in this case are 
Columbia Pictures Industries, Inc.; Para- 
mount Pictures Corp.; Twentieth Century- 
Fox Film Corp.; Universal City Studios, 
Inc.; the Walt Disney Company; Warner 
Brothers, Inc.; and Embassy Pictures. 

27 Id. 

28 Id. 

29 See Columbia Pictures Industries, Inc. 
v. Redd Horne, 568 F.Supp. 494 (W.D. Pa. 

1983), aff'd, 749 F.2d 154, 159 (3d Cir. 1984) 
(“the transmission of a performance to mem- 
bers of the public even in private settings 
such as hotel rooms. . . constitutes a public 
performance” (citations omitted)). 


WHEN YOU NEED 
SOMEONE WHO 
UNDERSTANDS BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Today Siver Insurance Consultants brings an entirely new meaning to litigation support for 


lawyers handling insurance cases. Our professional staff includes senior consultants with both a 
law degree and insurance experience. This combination allows us to furnish both consultation and 
expert testimony. We can assist in developing theories of recovery and damages, anticipation of 
defenses, coverage interpretations, discovery strategy and in locating appropriate experts. 

Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; insurer 
insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses are based on first-hand experience. 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressions offered without 


SIVER 


INSURANCE CONSULTANTS 


For information contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 


THE FLORIDA BAR JOURNAL/APRIL 1992 49 


he = 
. > 
| 


Joint Accounts in Financial 
Institutions or the Case of “Surviving 
Party v. Personal Representative” 


Resolving the “Contrary 
Intent” Problem 
While both statutes provide for proof 
of fraud or undue influence as a method 
of rebutting the presumption of survi- 
vorship rights in the joint account, the 
focus in the balance of this article is 
on the proof of a contrary intent in the 
area of bank accounts. This is the area 
of controversy found in the cases. At 
issue is whether the account, in sub- 
stance, though not in form, is really for 
the convenience of the party who has 
funded it. Fraud and undue influence, 
as issues, are to be treated as they 
would be considered in the area of will 
contests. In fact the so-called Carpen- 
ter presumption (In re Estate of Car- 
penter, 253 So.2d 697 (Fla. 1971)), will 
apply in the area of joint accounts.! A 
close relationship between the nonde- 
positing account survivor and the 
decedent coupled with active pro- 
curement of the joint account by the 
former has been held to give rise to a 
presumption of undue influence.? With 
respect to the consideration of a “con- 
trary intent” the preferred approach 
should be to accept a policy favoring 
predictability of result as opposed to a 
murky approach coming from a shower 
of strained decisions based on specula- 
tive indicia of intent formulated with 
the aid of ingenious counsel. Two cases 
are critical for such policy implementa- 
tion. These two cases are the most 
recently decided case, Estate of Combee, 
583 So.2d 708 (Fla. 2d DCA 1991), and 
King v. Estate of King, 554 So.2d 600 
(Fla. lst DCA 1989). By way of deci- 
sion, Estate of Combee is the most 
favorable case for the surviving ac- 
count holder. It was decided by the 
Second District Court of Appeal, the 
court which also decided Harrison and 
Estate of Clement. King’s dissenting 
opinion presents an even more favor- 
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able position. 

In Estate of Combee, Lettie V. Combee 
opened joint bank accounts with Irma 
A. Walker and Dorothy I. Collins as 
signatories on these accounts. There 
clearly was an express right of survi- 
vorship by virtue of the contractual 
language on the bank’s signature con- 
tract card. The trial court recognized 
the creation of the account and invoked 
the statutory presumption that the 
accounts were joint and survivorship 
accounts which became the property 
of Ms. Walker and Ms. Collins upon 
Ms. Combee’s death. In other words, 
F.S. §658.56(1) controlled. However, 
the trial court determined that the 
decedent’s estate satisfied the burden 
of proof of demonstrating clear and 
convincing proof of a contrary intent 
under F.S. §658.56(2). The appellate 
court disagreed that the burden had 
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been sustained in the evidentiary hear- 
ing. It held “that the limited evidence 
presented to the trial court was insuffi- 
cient under the clear and convincing 
standard to prove that Ms. Combee had 
an intent contrary to that demonstrated 
by the unambiguous language con- 
tained in the written contracts.”3 
Various circumstantial evidence, ex- 
cluding the testimony of the survivors 
which the appellate court stated to be 
self-serving, was presented. Some of 
this evidence was “Ms. Combee lived a 
frugal life and did not give large sums 
of money to people during her life”; “the 
earlier personal representative had dif- 
ferent expectations”; and “two nieces 
who had provided substantial care to 
her in her final years” were beneficiar- 
ies in her will.4 It was regarded as 
insufficient. While Ms. Combee had 
expressed an intent to give money to 
her grandchildren, the court deter- 
mined that the estate contained assets 
which could be liquidated for that pur- 
pose, and thus her desire to pay money 
to those grandchildren did not demon- 
strate an intent contrary to the banking 
statutes. In summary, even without 
any contrary testimeny of Ms. Collins 
and Ms. Walker, i.e., without testi- 
mony to buttress it, the bank contract 
card controlled. The court stated: 
We recognize that our interpretation of 
the statute makes it difficult for an estate 
to overcome the statutory presumption 
through the use of circumstantial evidence. 
In the absence of a clear statement of a 
contrary intent by the deceased, or evidence 
of a contrary intent based upon testimony 
from the attorney who prepared the pro- 
bated will, a bank employee or a person 
with special knowledge regarding the de- 
cedent’s estate plan, it will be difficult for 
the estate to prevail in this type of case. A 
more flexible case-by-case method might 
create more equitable results for the indi- 
vidual parties in some cases, albeit at greater 
litigation expense. The legislature, how- 
ever, has evaluated the merits of a flexible 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


rule versus this more rigid and predictable 
solution and it has chosen the latter solu- 
tion.5 

This author accepts the Estate of 
Combee approach. It validates the statu- 
tory purpose whereby survivorship 
rights in bank accounts can only be 
overcome by an intent that is a clear 
and ‘convincing contrary intent. One 
case to be contrasted with Estate of 
Combee is Estate of Gainer, 579 So.2d 
739 (Fla. lst DCA 1991), decided in 
1991 (involving Alma Gainer and not 
to be confused with the Holly Gainer 
decision of the Supreme Court men- 
tioned in Part One) by the First District 
Court of Appeal. Circumstantial evi- 
dence was enough. Here the surviving 
parties to the accounts testified in 
somewhat neutral terms. They were a 
couple the original account holder had 
called upon to meet her personal needs. 
One of the survivors indicated that 
neither she nor her husband deposited 
or withdrew money from the accounts 
prior to the death of Mrs. Gainer; that 
the money deposited in those accounts 
came from Mrs. Gainer’s funds; that 
disbursements were used solely for the 
benefit of Mrs. Gainer; and that the 
money was Mrs. Gainer’s “as long as 
she lived.’ Also this person testified 
that she would not have made a claim 
if Mrs. Gainer had withdrawn the 
money during her lifetime. This evi- 
dence was enough for the court to say: 
“Clear and convincing evidence sup- 
ports a finding that survivorship 
accounts were not created.” 

This author begs to differ. As to the 
circumstantial evidence above-men- 
tioned, so what? Let’s demur. Assume 
it is all true; it really doesn’t state a 
cause of action. It does not go to the 
issue of the account vesting at death, 
and we are not dealing with the misap- 
propriation of funds by one joint owner 
during joint lifetimes without the other 
owner’s agreement. If this type of evi- 
dence is capable of overcoming the 
statutory presumption no case, unless 
settled, involving any substantial sum 
can fairly be regarded as closed until 
passed upon by an appellate court. 
Confusion will control certainty and 
speculation will defeat statutory pol- 
icy. 
Perhaps the best case to analyze for 
attitudes with respect to this area is 
King v. Estate of King in which two 
bank accounts were set up in accor- 
dance with the criteria of F.S. 


§658.56(1). Originally these accounts 
were in the decedent’s name. Later 
they were changed to the names of the 
decedent and the survivor. The court 
held that a rebuttable presumption in 
favor of a survivorship interest arose 
because the accounts were maintained 
in both names. However, it further 
held that this presumption was over- 
come by clear and convincing evidence 
of a contrary intent in accordance with 
F.S. §658.56(2). This contrary intent 
was established by parol evidence; es- 
sentially evidence of a circumstantial 
nature that would not be accepted 
under the rationale of Estate of Combee. 

This parol evidence was accepted on 
either of two theories. First, although 
parol evidence generally is not avail- 
able for the purpose of modifying the 
terms of a complete and unambiguous 
writing, such evidence is allowed to 
prove a contrary intent under F.S. 
§658.56(2), and, additionally, since 
there was no objection to the introduc- 
tion of parol evidence to rebut the 
statutory presumption, the issue was 
waived. Second, a notation on the sig- 
nature cards that the decedent was 


“adding son’s name to account” created 
a sufficient ambiguity to permit the 
presentation of parol evidence as to 
whether the decedent intended to cre- 
ate a survivorship interest. The court 
concluded that the parol evidence es- 
tablished that the decedent sought to 
create a joint account for the purposes 
of convenience rather than an account 
with a survivorship interest. 

King v. Estate of King contains a 
lengthy and strongly worded dissenting 
opinion by Judge Ervin. If this position 
were accepted by other courts in Flor- 
ida, as it has been elsewhere,’ few 
accounts would be included in the de- 
cedent’s estate on the death of that 
contributing party. The dissent deter- 
mined that parol evidence was 
inadmissible on either theory. Further- 
more, even if it were admissible to cure 
an ambiguity, the evidence offered by 
the estate lacked the clear and convinc- 
ing character necessary to rebut the 
presumption created by F.S. §658.56(1). 
It failed to rebut the presumption that 
the decedent intended, by opening the 
joint bank accounts, to effect a disposi- 
tion of the property remaining in the 
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accounts, testamentary in nature. 
Where both the depositor and the code- 
positor signed the signature card or 


agreement which clearly states that 
the accounts are joint with right of 
survivorship, the majority of jurisdic- 


tions addressing the issue appear to 
disallow extrinsic evidence for the pur- 
pose of showing a contrary intent.9 
Judge Ervin stated: 
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Notwithstanding the different positions 
of the various courts, I am of the view that 
the Florida legislature intended by its en- 
actment of section 658.56, Florida Statutes 
(1987)—creating a rebuttable presumption 
that the depositor’s written agreements 
stated in a joint account vests the balance 
remaining therein in the survivor—that the 
presumptive effect of the statute would at 
the very minimum parallel the parol evi- 
dence rule, which, in the absence of fraud, 
duress, mistake, or mental incapacity, bars 
the admission of extrinsic evidence having 
the effect of varying or contradicting the 
terms of a complete and unambiguous con- 
tract.!° 


The dissent would allow parol evi- 
dence only to establish the existence 
or nonexistence of the agreements, ad- 
mission for a limited purpose to be 
distinguished from admission to vary 
the terms of the agreements. It was 
stated that F.S. §658.56(2) seems to 
codify this exception to the applicabil- 
ity of the parol evidence rule by 
permitting the statutory presumption 
to be overcome by proof of fraud, undue 
influence, or clear and convincing proof 
of a depositor’s contrary intent. The 
dissent indicates that if the decedent 
had no intention to create a joint 
account with right of survivorship in 
the surviving party, “the only conceiv- 
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able legal basis for the estate’s so 
theorizing ... is that the contract 
never came into legal existence due to 
the unilateral mistake of the depositor 
in executing a document providing for 
the right of survivorship.”!! What 
should be rebutted is not the terms of 
a written contract but the contract 
itself. If the depositor was mistaken 
as to the account creation, i.e., the 
depositor thought that it was a conven- 
ience account, then it would not go to 
the survivor. However, in essence, if 
the terms of the joint and survivorship 
accounts are clearly set forth in the 
signature cards, and if these cards are 
executed by a competent person, then 
the court should hold that the decedent 
chose the account with full knowledge 
that the survivor would have any funds 
remaining in the accounts at the time 
of his or her death. 


Conclusion 

F.S. §658.56 should be interpreted 
most favorably toward the surviving 
account holder or holders. If one is 
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unwilling to accept the dissent in King, 
the criteria set forth in Estate of Combee 
will suffice. What is needed is direct 
evidence of a contrary intent for the 
proof to clearly and convincingly rebut 
the presumption that the decedent in- 
tended title in the funds to vest at 
death. F.S. §658.56 and 
§665.063(1)(a) were created for the pur- 
pose of clarifying the question of 
entitlement to assets in joint accounts 
with right of survivorship due to the 
exemplified uncertainty of case law. 
As to “contrary intent,” the latter stat- 
ute operates as a rule of law since no 
proof of contrary intent is allowed. On 
the other hand F.S. §658.56 operates 
as a rule of construction. Intent will 
be a factor in each case; a factor in the 
nature of a swamp filled with quick- 
sand necessitating the litigation of each 
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and every case of significant value. 

The conclusion to be derived from 
an analysis of the cases decided in the 
past few years is that because of the 
many intents that are said to be those 
of the account creator, the uncertain- 
ties of prolonged litigation should be 
subordinated to the maintenance of a 
somewhat sharply defined rule. When 
a person creates a joint and survivor- 
ship account in the expectation that 
the funds, to the extent they exist, will 
pass directly to the survivor or survi- 
vors without regard to the laws of wills 
or intestacy, then that is what should 
happen. 

Attorneys engaged in estate plan- 
ning have the responsibility of learning 
of the existence of such accounts and 
advising their clients of the impact of 
such ownership interests. The cases 
that have been litigated normally in- 
volve testate succession. Contact with 
attorneys has been something that has 
occurred before death. To the extent 
that a joint and survivorship account 
has been properly created it should be 
accepted, and validated, as a proper 
probate avoidance device with the spe- 


cific language of the financial 
institution’s legislation constituting an 
accepted exception to the general lan- 
guage of the Florida Probate Code. 
Ritual, evidentiary, and protective func- 
tions are just as well fulfilled with 
respect to such accounts as in the case 
of the execution of a will. 9 


1 See Meth v. Sparaga, 406 So.2d 97 
(Fla. 3d D.C.A. 1981). 

2 Id. 

3 Estate of Combee, 583 So.2d 708 (Fla. 
2d D.C.A. 1991). 

5 Id. at 712-13. 

6 Estate of Gainer, 579 So.2d 739, at 741 
(Fla. 1st D.C.A. 1991). 

7 Id. The only evidence this author con- 
siders significant is the fact that one bank 
account was specifically devised by a will 
executed after the creation of the joint 
account. This fact was only footnoted in the 
Gainer decision but is within the type of 
evidence Combee emphasized, i.e., a clear 
indication of a contrary intent by the de- 
ceased. 

8 See Estate of Kroeger, 490 S.W. 2d 407 
(Mo. Ct. App. 1972). 

9 King v. Estate of King, 554 So.2d 600, 
at 604 (Fla. ist D.C.A. 1989). 
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ost Florida practitioners 
are familiar to some de- 
gree with the federal and 
state regulation of the 
purchase and sale of securities. How- 
ever, not many experienced securities 
lawyers, much less those in general 
practice, are knowledgeable about even 
the rudiments of commodity futures 
law. 

Few Florida attorneys will ever be 
involved in representing commodity 
professionals. However, whatever their 
area of practice, they may have clients 
who trade commodities, invest in com- 
modity pools, hedge their business 
needs in the futures market, or seek 
redress from a broker who mistraded 
their accounts. 

The purpose of this article is to 
provide a broad overview of the regula- 
tion of the commodity futures trading 
industry in the United States under 
the Commodity Exchange Act! (the 
act). While similar to the regulation of 
securities in some respects, commodity 
futures regulation has many distinct 
features not found in the securities 
laws. 


Terminology 

A word about terminology is in order. 
Precisely speaking, the activity that is 
regulated is the trading of commodity 
futures contracts. This is reflected in 
the name of the federal regulatory 
body: the Commodity Futures Trading 
Commission (CFTC). 

However, the terms “futures” and 
“commodities” are both loosely used 
interchangeably to mean “commodity 
futures.” By way of illustration, the 
name of the self-regulatory organiza- 
tion for commodity futures analogous 
to the National Association of Securi- 
ties Dealers (NASD) for stocks is the 
National Futures Association (NFA). 
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The word “commodity” formerly was 
used to mean corn, pork bellies, and 
other such agricultural products. Since 
the 1970’s, however, the meaning of 
the term has grown to include U.S. 
Treasury Bonds, foreign currencies, 
gold, crude oil, fertilizer, and many 
other nonagricultural items. Over 60 
commodities have been designated by 
the CFTC as eligible for trading, but 
fewer than 30 have active markets. 

A futures contract is an agreement 
by which one party agrees to sell, and 
another party agrees to buy, for a 
specified price a fixed quantity of a 
specified commodity for delivery and 
payment at a fixed future date. There 
are a half dozen or so major futures 
exchanges in the United States where 
futures contracts are traded. The most 
well-known are the Chicago Board of 
Trade, the Chicago Mercantile Ex- 
change, the New York Mercantile 


Exchange, and the Commodity Ex- 
change (New York). 

The exact terms and conditions of 
each contract, for example a gold fu- 
tures contract, are set by the exchange 
on which it is traded. These terms and 
conditions must be approved by the 
CFTC. Typically, only certain months 
of future delivery are traded. As an 
example, Japanese yen futures are 
traded on the Chicago Mercantile Ex- 
change in contracts for 12,500,000 yen 
for future delivery on a specified day 
in the next March, June, September, 
and December. 

A person wishing to purchase one 
yen contract for delivery the following 
December enters an order through his 
commodity broker to “buy one Decem- 
ber Japanese yen.” This is rather 
similar to buying, say, 100 shares of 
General Electric stock. A person wish- 
ing to sell one yen contract the following 
December places an order to “sell one 
December Japanese yen.” This is also 
similar to selling 100 shares of General 
Electric. 

There is, however, a major difference 
between commodity trading and stock 
trading. Because the yen orders dis- 
cussed above involve only future 
commitments, the buyer or seller is 
only required to put up “good faith” 
money, called “margin,” to be able to 
enter the trade. Typically, this margin 
is only five percent or less of the value 
of the contract. A yen contract for 
$100,000 worth of yen can usually be 
traded for about a $2,000 margin. Mini- 
mum margins are set by the exchanges 
(brokers may require larger margins) 
and are frequently changed. 

It is easy to see that a very small 
percentage move in the price of the 
commodity causes the value of a con- 
tract to vary by the entire margin 
amount or more. Hence, very large 


percentage gains are possible in short 
time periods. Similarly, losses can 
quickly occur which are greater than 
the margin. It is precisely this volatil- 
ity that draws traders to the futures 
market, and which necessitates close 
regulation. Other than the regulations 
of the commodity exchanges themselves 
and their on-floor traders, regulation 
of the industry breaks down into three 
broad areas: 1) brokers, 2) commodity 
trading advisors, and 3) commodity 
pools. These are directly analogous to 
securities brokers, investment advi- 
sors, and mutual funds. 


Licensing by the CFTC 

The only regulatory bodies govern- 
ing commodities trading are the CFTC 
and the NFA. The CFTC was estab- 
lished by the Commodity Futures 
Trading Commission Act of 19742 which 
amended and completely overhauled 
the act. The act dates back to its 
inception as the Grain Futures Act of 
1922 and is the sole federal regulatory 
statute governing commodities futures. 
Unlike the regulation of securities, 
there is no overlapping regulation of 
commodities trading by the State of 
Florida.® 

Brokers solicit commodity trades 
from, or place trades for, customers. 
Brokers are of two types. Futures com- 
mission merchants (FCM’s) are allowed 
to handle customer funds,4 may be 
clearing members of an exchange, must 
meet substantial net capital require- 
ments,° and are, in effect, self- 
contained. Introducing brokers (IB’s) 
may not handle customer funds,® must 
arrange to clear their trades through 
an FCM, and are required to maintain 
little or no net capital.’ IB’s are abun- 
dant in Florida because they are 
inexpensive to establish and run. 

All FCM’s and IB’s are licensed by 
the CFTC and must be members of the 
NFA.3 Each director, officer, 10 percent 
stockholder, and every other natural 
person engaged in the broker’s activi- 
ties must be licensed by the CFTC and 
the NFA as an associated person (AP).9 

In the securities industry there are 
a variety of levels of registered repre- 
sentatives. In addition, a registered 
broker must have at least one person, 
and sometimes more, qualified as a 
principal.!° In the commodities indus- 
try, however, there is only one type of 
AP and an IB or FCM need not have 
principals or employees who fulfill dif- 


ferent levels of expertise. A single 
qualifying exam, the Series 3, is ad- 
ministered by NASD for the CFTC. 
Those who wish to qualify as com- 
modity trading advisors (CTA’s), 
analogous to securities investment ad- 
visors, must register as such with the 
CFTC and NFA unless one of a limited 
class of exemptions is available.!! CTA’s 
are those persons who, for compensa- 
tion, directly or indirectly, provide 
trading advice to, or manage trades 


for, customers or who promulgate ana- 
lyses or reports containing such 
advice.'!2 Again, the same Series 3 
exam suffices for the principals of an 
entity CTA, or the CTA himself if he 
is a sole proprietor. A CTA may not 
trade for clients or advise clients un- 
less an extensive disclosure document 
in the prescribed form is given to such 
clients.!3 

A major difference with the regula- 
tion of securities investment advisors 
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is that a CTA must give customers an 
extensive disclosure of his or her “track 
record” during the last three years.!4 
This is a lengthy and cumbersome 
disclosure and is often misleading. Be- 
cause it is, in fact, difficult for a number 
of technical reasons to statistically sum- 
marize a performance record of 
commodity trading, this disclosure re- 
quirement has caused a lot of difficulty 
in the industry. Recently, the CFTC 
relaxed the disclosure rules to allow 
any of three (rather than one) different 
methods to be used to summarize past 
performance records.'®> However, this 
may have served only to confuse mat- 
ters even more. 

Commodity pools are, in effect, mu- 
tual funds for commodities investment. 
The commodity pool operator (CPO) 
must be registered with the CFTC and 
the NFA,!® but the commodity pool 
itself is not. However, the CPO must 
file its pool offering document with the 
CFTC at least 21 days prior to use.!” 

The pool offering document must 
make extensive disclosures including 
a performance record disclosure for the 
CPO and any CTA who advises the 
pool.!® Typically, the pool is structured 
as a limited partnership with the CPO 
as a general partner. Therefore, the 
offering of limited partnership inter- 
ests is also a securities offering (public 
or private) and subject to state and 
federal securities laws. The North Ameri- 


The offering of 
limited partnership 
interests is also a 
securities offering 
and subject to state 


and federal 
securities laws 


can Securities Administrators Associa- 
tion (NASAA) has adopted extensive 
commodity pool guidelines for public 
pool offerings.!? Florida securities regu- 
lators have not, however, adopted these 
guidelines. 

Unlike the securities mutual fund 
regulation under which the investment 
company, i.e., the mutual fund, is itself 
registered under the Investment Com- 
pany Act of 1940, the commodity pool 
itself is not registered with the NFA 
or the CFTC. The CPO is the entity 
that is registered whether or not it 
makes the trading decisions. It is the 
solicitation of investors that requires 
the CPO to be registered. There is no 
analogous securities registration for 
the operator of a mutual fund unless 
it operates as the investment advisor 
to the fund. 


Customer Accounts 

In terms of retail customer accounts, 
concepts such as fraud, churning, and 
suitability exist in commodity law as 
well as in securities law.2° However, 
the definition and scope of such con- 
cepts can be quite different.2! There is 
also a CFTC reparations remedy”? avail- 
able to commodity accounts customers 
which has no securities analogue. 

Monthly commissions as a percent- 
age of account balance are much higher 
in commodity accounts than securities 
accounts. The typical time duration of 
commodity trades is also much shorter 
than in securities trades—hours or 
days as opposed to weeks or months. 
Because of these inherent differences, 
account activities that would clearly 
be churning in a securities account 
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may be routine in a commodities ac- 
count. 

Any aggrieved customer of an FCM 
or IB may file a complaint for repara- 
tions with the CFTC.25 The complaint 
may be filed informally by letter. A 
judgment officer or an administrative 
law judge hears the complaint depend- 
ing on whether the amount involved 
exceeds $10,000 and whether one party 
wants a summary proceeding. The com- 
plainant may appear or be represented 
by counsel. The hearing officer may 
make a monetary award or dismiss the 
matter. Appeal may be taken to the 
CFTC?4 and, ultimately, to the courts.25 

Complaints may also be filed with 
the NFA but these only trigger internal 
action by the NFA and do not result 
in awards to the customer. The action 
might result in a fine, a suspension, 
or other disciplinary sanction. 

Interestingly, the NFA makes it 
much easier for the public to find out 
the disciplinary history, if any, of an 
AP, IB, or FCM than does NASD for its 
registered entities or representatives. 
A simple phone call to 1-800-621-3570 
will elicit an immediate NFA and CFTC 
history of any disciplinary or repara- 
tions problems, including those in 
process. However, finding the equiva- 
lent history on a securities broker from 
the NASD is not easy and requires a 
cumbersome written inquiry. 

This article will obviously not turn 
anyone into a commodities law expert. 
It should, however, provide a sufficient 
overview of the relevant regulatory 
aspects to enable the practitioner to 
know where to begin if a client with a 
commodities problem walks into the 
office. 


17 U.S.C. §1, et seq. 

2 Codified as 7 U.S.C. §4a. 

3Florida has a curious section in its 
Securities and Investor and Protection Act 
which provides that any act or practice that 
violates the act or the CFTC rules and 
regulations is a violation of the Florida act. 
Fia. Stat. §517.275. No private action ap- 
pears to have ever been brought under this 
section nor is it clear whether a private 
right of action exists under this section. 

47 U.S.C. §6d(2). 

517 C.F.R. §1.17(a)(1)@); Financial Re- 
quirements, §1, 17011, NFA Manuva. 
(Maxwell MacMillan). Generally, an FCM 
must have adjusted net capital, as defined, 
of the greater of $50,000 or four percent of 
customer funds. 
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67 U.S.C. §6d(2). 

717 C.F.R. §1.17(a)(1)(ii). Generally, an 
IB needs to maintain only $20,000 of ad- 
justed net capital, as defined, but need not 
maintain any adjusted net capital if it 
operates as a “guaranteed” IB of an FCM. 
See 17 C.F.R. §1.10(j). The NFA has recently 
approved and submitted to the CFTC for its 
approval an increase to $30,000 of the 
adjusted net capital requirement for an IB. 

817 C.F.R. §3.10; 17 C.F.R. §3.15; CFTC 
Form 8-R. 

917 C.F.R. §3.10; 17 C.F.R. §3.12; CFTC 
Form 7-R. 

10 See generally NASD Manuat (CCH), 
Bylaws, Schedule C, §1, et seq. 

§3.13. 

127 

13.17 C.F.R. §4.31. 

4417 C.F.R. §4.31(a)(3). 

15 CFTC Advisory (February 27, 1991). 

167 U.S.C. §6m. 

1717 C.F.R. §4.21(g)(1). 

1817 C.F.R. §4.21(a)(4). 

19 Policy Statements, Registration of Com- 
modity Pool Programs, 91201, ef seq., 
NASAA Reports (CCH). 

207 U.S.C. §6b; see generally Compliance 
Rules, Part 2, 15017-915147.40, NFA ManuaL 
(Maxwell MacMillan). 

21For example, there is no prohibition 
against insider trading by the public. If an 
individual knows of a large contract to be 
signed for the purchase of cotton, it is not 
illegal for that person to purchase cotton 
futures in anticipation of a rise in the price 
of cotton after the contract is made public. 

227 U.S.C. §18; 17 C.F.R. Part 12; Sub- 
part A. 

2317 C.F.R. §12.13. 

2417 C.F.R. §12.401. 

2% 7 U.S.C. §18(e). 
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TAX LAW NOTES 


Up the Stream Without an Exemption? 
IRS Chief Counsel Reconsiders 


Hospital-Physician “Revenue 
Stream” Joint Ventures 


n December 2, 1991, the 
IRS released General Coun- 
sel Memorandum 39862 
(the GCM),! which signi- 
fied major changes in the way the IRS 
will analyze joint ventures between 
tax-exempt hospitals and physicians. 
The GCM reconsiders three prior letter 
rulings approving of hospital-physician 
joint venture arrangements. Each of 
the rulings reviewed involved the sale 
of the “revenue stream” from a division 
of the hospital to the joint venture 
entity. Although the GCM does not 
directly prohibit the more typical hos- 
pital-physician joint venture, hospitals 
must now be more cautious in structur- 
ing any type of joint venture with 
medical staff physicians. 

Before 1984, the federal Medicare 
program provided cost-based reimburse- 
ment to hospitals for covered services. 
Hospital revenues were therefore 
largely dictated by the length of pa- 
tient stay and the volume of services 
provided. Medicare’s subsequent shift 
to a fixed-payment-per-case reimburse- 
ment system substantially diminished 
the link between increased hospital 
revenues and increased provision of 
services per diagnosis. Hospital reve- 
nues are now increasingly tied to the 
volume of patients served and to con- 
trolling the costs of providing services 
to those patients. As a result, hospitals 
now have greater incentive to increase 
the number of patients served by their 
facilities. 

Because the quantity of patients 
served by any health care facility is 
largely controlled by physician refer- 
rals, health care and business lawyers 
have increasingly been called upon to 
form hospital-physician joint ventures. 
These devices provide opportunities for 
physicians to share in revenues gener- 
ated by the facility owned or controlled 
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by the joint venture. 

Tax-exempt hospitals have histori- 
cally been able to justify these ventures 
through the rationale that the increased 
efficiency from such arrangements fur- 
thered their charitable purposes. But 
some of these previously endorsed hos- 
pital-physician joint ventures may no 
longer be treated as furthering a hospi- 
tal’s exempt purposes. 


GCM 39862 

GCM 39862 reviewed three private 
letter rulings which had all concluded 
that the joint venture did not affect the 
tax exempt status of the taxpayer. The 
rulings contained similar facts. In each 
instance, an exempt hospital, or a 
subsidiary of the hospital, served as a 
general partner of a limited partner- 
ship. Limited partnership interests 
were sold to certain physicians who 
were members of the hospital’s medical 


staff. The arrangement also typically 
imposed restrictions on the sale by the 
physicians of their limited partnership 
interests to outsiders, and contained 
certain mandatory divestiture provi- 
sions if a physician’s staff privileges 
were terminated or if a physician ceased 
practicing medicine.” The hospital then 
sold to the limited partnership the 
“revenue stream” from a division of, 
or a service operated or performed by, 
the hospital.’ In all the rulings, the 
hospital continued to operate the de- 
partment or service, but sold the net 
revenue to the joint venture purchaser. 
Although the IRS, in its letter rul- 
ings on these facts, concluded that the 
exempt status of the hospital or sub- 
sidiary was not jeopardized by the 
arrangements, the GCM concluded oth- 
erwise. Essentially, the chief counsel 
found three reasons justifying a change 
of position on the subject. According to 
the GCM, the very structure of these 
arrangements causes private inure- 
ment, results in nonincidental private 
benefit, and may violate federal law. 


Private Inurement 

Private inurement occurs if the net 
earnings or other assets of an exempt 
organization improperly benefit insid- 
ers even if a proper public benefit is 
conferred. “Insiders,” for this purpose, 
are generally officers, directors, or per- 
sons who created the organization at 
issue. The chief counsel has taken the 
position, in GCM 39862, and in the 
past,‘ that staff physicians of a tax- 
exempt hospital are insiders. 

The GCM concluded that because 
the profits interest in a portion of the 
hospital’s assets were “carved out” and 
sold to insider physician-investors, the 
result was private inurement.® Accord- 
ing to the GCM, the revenue stream 
sale amounted to a gift or sale of a 


| 


proprietary interest in the net profits 
of a hospital to insiders, which was 
“indistinguishable from paying di- 
vidends on stock.”6 


Nonincidental Private Benefit 

A charitable organization must serve 
a public instead of a private interest.’ 
Almost all charitable functions, how- 
ever, result in some incidental benefit 
to private interests. When an exempt 
organization’s activities clearly qualify 
it as charitable, but it additionally 
confers a substantial benefit upon pri- 
vate interests, the IRS will generally 
weigh its public benefit against its 
private one. 


Historically, the IRS has generally 
found incidental private benefit in stan- 
dard hospital-physician relationships, 
including joint ventures. In fact, GCM 
39862 admitted that private benefit to 
physicians in other arrangements “gen- 
erally can be considered incidental to 
the overwhelming public benefit re- 
sulting from having the combined 


might have been used to further an exempt 
purpose, will actually flow in large part to 
the limited partner physician-investors.9 


The GCM found the benefits to the 
private interests, the other side of the 
test, to be substantial. According to the 
GCM, the revenue stream joint ven- 
tures conferred benefits on the doctors 
that were “direct and substantial,” 
rather than incidental.!° In this analy- 
sis, and using the facts of one ruling 
as an example, the GCM focused on the 
limited financial risk undertaken by 
the limited partners. The hospital sub- 
sidiary, as general partner, was 
required to establish a loss reserve, 
financed with funds contributed by the 
hospital. According to the GCM, a loss 
to the limited partners could only occur 
if they paid too much for the revenue 
stream, a result which the GCM con- 
sidered unlikely, given “changes in 
physician behavior that can be ex- 
pected.”!! Ultimately, the private 
benefit to the physicians was too great 
to be considered incidental, even if the 


resources of the hospital and its profes- joint ventures at issue were found to 


sional staff available to serve the 
public.”8 Under the facts of the rulings 
reviewed by the GCM, however, the 
chief counsel found the private benefits 
to heavily outweigh the exempt pur- 
poses served. In fact, the GCM’s finding 
regarding the public benefit of the joint 
venture is perhaps its most significant 
departure from the prior rulings. The 
GCM stated that, despite what prior 
rulings may have said or implied, in- 
creased utilization of a hospitai’s 
facilities, or the improved efficiency 
and financial gain that results from 
such increased utilization, does not, in 
and of itself, further a hospital’s ex- 
empt purposes: 


While recognizing that hospitals are under 
pressure to operate efficiently, we are un- 
willing to accept on these facts such a 
tenuous connection with [the hospital’s] 
health promotion or patient care objectives. 
In our view, there are a fixed number of 
individuals in a community legitimately 
needing hospital services at any one time. 
Paying doctors to steer patients to one 
particular hospital merely to improve its 
efficiency seems distant from a mission of 
providing needed care. We question whether 
the Service should ever recognize enhancing 
a hospital’s market share vis-a-vis other 
providers, in and of itself, as furthering a 
charitable purpose. In many cases, doing 
so might hamper another charitable hospi- 
tal’s ability to promote the health of the 
same community. The only direct benefit 
expected here, increased net income that 


further a public purpose. 


Violation of Federal Law 
Perhaps the most controversial as- 
pect of the GCM is the finding that the 
joint ventures at issue jeopardize the 
exempt status of the hospitals because 
they may be in violation of federal law. 
The federal law referred to in the GCM 
was the “anti-kickback statute” portion 
of the Medicare and Medicaid Anti- 
Fraud and Abuse Law.!2 This law 
prohibits the solicitation or receipt of 
remuneration, in cash or in kind, in 
return for Medicaid or Medicare refer- 
rals. The GCM contended that none of 
the fact situations addressed in the 
subject letter rulings met all eight 
requirements under the “safe harbor 
regulations” for passive investments 
in small entities.'5 In addressing this 
aspect of the venturers, the GCM con- 
cluded that a “serious issue [exists] as 
to whether the instant net revenue 
stream joint ventures are somehow 
distinguishable from a permissible phy- 
sician ownership interest in a health 
care provider and whether they, in fact, 
violate the anti-kickback statute.”!4 
Although the GCM stopped short of 
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an actual determination that the joint 
ventures violated the anti-kickback stat- 
ute, it clearly indicated that ventures 
that ran afoul of this law should not 
be endorsed by the IRS. It is currently 
uncertain how the IRS will manifest 
this position in future rulings. The 
GCM did suggest that the IRS may 
wish to include a caveat in future 
rulings on facts that “suggest any pos- 
sibility of an intention to induce or 
reward referrals, . . . [that the ruling] 
is conditioned on the arrangement not 
violating the Medicare and Medicaid 
anti-kickback statute [citation omit- 
ted].715 


Avoiding the GCM 

GCM 39862 represents a significant 
shift in IRS policies toward health care 
joint ventures involving exempt enti- 
ties. At least three messages emerge. 
First, the sale of a hospital depart- 
ment’s revenue stream to a joint 
venture entity will be viewed as pri- 
vate inurement. Second, in order to be 
considered merely incidental, the pri- 
vate benefit must involve true sharing 
of risk by investors, as well as a public 
benefit other than an increased com- 
petitive advantage to the hospital. On 
this point, there must be a proportion- 
ately comparable return on investment, 
or lack thereof, to all investors in the 


venture. Finally, joint ventures that 
clearly violate the anti-kickback stat- 
ute will also jeopardize exempt status. 

Joint venture arrangements that 
avoid these prohibitions should actu- 
ally own the assets and provide the 
services that produce the joint venture 
revenues. Because such a situation is 
probably more typical than the reve- 
nue stream variety, many ventures 
will avoid the first prohibition. This 
will eliminate the need for any sale of 
a revenue stream, and will shift the 
risk from the participating hospital to 
the investors as a whole. Legitimate 
joint ventures will also provide a true 
public benefit by expanding the health 
care resources available to the commu- 
nity, reducing patient cost, or improv- 
ing access to health care benefits, or 
any combination of the foregoing. Obvi- 
ously, joint ventures must also avoid 
Medicaid or Medicare fraud and abuse 
violations preferably by falling within 
the safe harbor regulations. Although 
even joint ventures that meet the fore- 
going standards will probably be scru- 
tinized more carefully now than in the 
past, so long as the criteria can be 
established, IRS approval should be 
given. 0 


1 General Counsel Memorandum (GCM) 
issued November 22, 1991 (LEXIS, Fedtax 


consideration. 


of the opinion. 
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library, Rels file). 

2 Id. at 3. 

3 Id. at 4. 

4 Id. at 18, GCM 39498 (LEXIS, Fedtax 
library, Rels file). See also Harding Hospi- 
tal, Inc. v. United States, 505 F.2d 1068 
(6th Cir. 1974) (psychiatrists who treated 
vast majority of psychiatric hospital pa- 
tients were creators of hospital, formerly a 
for-profit facility, and were treated as insid- 
ers); Treas. Reg. §1.501(a)-1(c) (insiders must 
have a “personal and private interest in the 
activities of the organization”). On this note 
the chief counsel did raise the compelling 
argument that, by virtue of the joint ven- 
ture arrangement, “each physician became 
a joint venture partner of the hospital 
affiliate.” GCM 39498 at 19. 

5 Id. at 29-30. 

6 GCM 39862 at 28. 

7 See, e.g., Ginsberg v. Commissioner, 
46 T.C. 47 (1966). 

8 GCM 39862 at 35. The memorandum 
here was referring to the fact that physi- 
cians use hospitals, at no personal expense, 
to provide services to third parties to whom 
they charge a fee. 

9 Id. at 44-45 (footnote omitted). 

10 Td. at 36. 

11 Td. at 46-47. 

12 42 U.S.C. §§1320a-7b(b). 

1342 C.F.R. §1001.952(a)(2) (currently 
56 Fed. Reg. 35984). 

4 GCM 39862 at 60. The GCM, among 
other references to federal law, also men- 
tioned that several elements of a “fraud 
alert” put out by the Office of Inspector 
General with respect to joint venture ar- 
rangements were evident here. 

18 GCM at 76, n. 18. 
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FAMILY LAW 


Creative Lawyering: Remedies for 
Custodial Abuses and Willful 
Breaches of Matrimonial Judgments 


Damages for Interferences 
with Custody 

Florida: Florida law makes it a fe- 
lony to interfere with custody.! 
Kidnapping of a child under the age of 
13 is a felony in Florida.? In a recent 
case, a father filed a federal action 
seeking damages against his wife and 
the child’s grandfather for the surrepti- 
tious removal of his son from Florida. 
A federal court dismissed his damage 
count observing: 

Although the question is a difficult and 
novel one, concerning which the Florida 
Courts may at any time prove us wrong, we 
conclude that a Florida Court would not 
recognize the cause of action the father 
seeks to pursue in Count III of his Amended 
Complaint as a matter of state law. (Em- 
phasis added.) 

McDougald v. Jenson, 786 F.2d 1465, 
1489 (11th Cir. 1986). 

Thereafter, the Fourth District Court 
of Appeal in Mantooth v. Richards, 557 
So.2d 646 (Fla. 4th DCA 1990), held 
that the child kidnapping statute (F.S. 
§787.01) concerns only criminal viola- 
tions and does not afford a civil rem- 
edy. 

The writers suggest that McDougald 
and Mantooth might have been decided 
differently if they had anteceded 
Schutz. 

Other Jurisdictions: 

1) California (Third Party) 

In Surina v. Lucey, 214 Cal. Rptr. 
509 (Cal. App. 2 Dist. 1985), it was 
held that a maternal uncle could be 
held liable for damages for abducting 
a child from his parents’ home and 
inducing the child to leave his parents. 
In so holding, the court relied upon the 
Restatement of Torts, finding that a 
parent’s right of action for damages 
against anyone who unlawfully takes 
or withholds his child can be based not 
only on loss of services, but also on the 
parents’ right to the care, custody, and 


Part Two 


The law imposes an 
obligation on both 
parents to contribute 
to the support of 
their children — an 
obligation which 
cannot be disposed 
of via contractual 
agreement 


by Judge Jon |. Gordon 
and Burton Young 


companionship of the child. The court 
went further: 

A parent may recover even though the child 
renders no services to him and damages 
may also be recovered from the wrongdoer 
for mental anguish and wounded feelings 
resulting from the loss of the child, for 
expenses incurred in vindicating the par- 
ents’ rights, and for punitive damages, pro- 
vided that the defendant’s conduct was 
actuated by malice. 


2) Missouri (Parents) 

Punitive as well as compensatory 
damages were assessed against an ex- 
husband and his mother in favor of the 
custodial parent for conspiracy to pre- 
vent the custodial parent (mother) from 
having the custody of her child. In 
Kramer v. Leinweber, 642 S.W. 2d (Mo. 
App. 1982), the court noted that such 
a tort action is cognizable in Missouri 
and cited some support cases from 


California and Michigan. The critical 
point in Kramer is that defendants 
were well aware of the custody decree 
and acted in its defiance. 

3) New Hampshire (Parents) 

New Hampshire upheld the complaint 
of a custodial parent for damages when 
the noncustodial parent allegedly ab- 
ducted the child thus violating a court 
order. In Plante v. Engel, 469 A.2d 
1299 (N.H. 1983), the Supreme Court 
of New Hampshire, for the first time, 
recognized this intentional tort based 
upon a recognition that there is a 
sanctity in the union of parent and 
child that transcends economics and 
deserves the utmost respect. The court 
noted that where there is an inten- 
tional interference with a parent’s cus- 
tody of his or her child, an injured 
parent is entitled to a remedy that 
completely compensates him or her. 
The court noted that certain elements 
of damages flow directly from an inten- 
tional interference with parental cus- 
tody including the recovery of expenses 
incurred in recovering the child, legal 
fees, and compensation for the loss of 
the child’s services and/or the child’s 
care, comfort, and companionship. 

4) New Jersey (Parent’s Third Party 
Including the Attorney) 

In DiRuggiero v. Rodgers, 743 F.2d 
1009 (3d Cir. 1984), the father brought 
an action against the mother, the 
mother’s attorney, the mother’s cur- 
rent husband, and others, under the 
Parental Kidnapping Protection Act 
and under state law for interference 
with the father’s custody rights. The 
court noted the recent trend not only 
in New Jersey, but in other jurisdic- 
tions as well, favors recovery for the 
wrongful interference with a spouse’s 
right to custody of a minor child. Accor- 
dingly, the court reversed the district 
court’s dismissal of the complaint and 
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remanded the action so that a trial 
could be conducted. 

5) Texas (Parent Plus Third Party) 

In Fenslage v. Dawkins, 629 F.2d 
1107 (5th Cir. 1980), a former wife 
brought suit against her ex-husband 
and his relatives alleging that they 
conspired to take and conceal her chil- 
dren from her and intentionally in- 
flicted mental anguish upon her. The 
appellate court held that under Texas 
law, damages for mental suffering were 
recoverable against those who wrong- 
fully took the child from the legal 
custody of the parent, that the actions 
of the defendants in that case consti- 
tuted civil conspiracy, and that the 
former wife was properly allowed exem- 
plary damages. The court also upheld 
damages for mental suffering, unac- 
companied by physical suffering be- 
cause the wrong complained of was a 
willful one intended by the wrongdoer 
to produce mental anguish or from 
which, such result could be reasonably 
anticipated as a natural consequence. 

Most of the cited referenced cases 
sought damages in tort subsequent to 
a final judgment of dissolution of mar- 
riage. Questions of spousal or parental 
status were irrelevant to stating a good 
cause of action. The primary issues 
concerned not the status of the parent 
and child, but rather the injuries 
suffered by the parent as a result of his 
former spouse’s alleged interference 
with court-ordered custodial rights. In 
other words, the suits did not attempt 
to determine status or to enforce the 
domestic relations decree in the guise 
of some other action. If they did, the 
independent tort action(s) would not 
lie. 


Tort Actions for Failure to 
Provide Child and 
Spousal Support 

The doing of an act prohibited by law 
or the neglect to perform a duty im- 
posed by law, resulting in damages to 
another, creates a legal liability, and 
is denominated a tort. That is black 
letter law. State ex rel. Nelson v. Nel- 
son, 298 Minn. 438, 216 N.W. 2d 140, 
143 (1974). Failure to pay child support 
can be considered a tort if a duty to 
provide such support has been estab- 
lished by law. Dept. of Health & Rehab. 
Services v. Wright, 522 So.2d 838 (Fla. 
1988); In re Custody of Miller, 86 
Wash.2d 712, 548 P.2d 542 (1976) (the 
failure of a parent to support his or her 
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Failure to pay child 
support can be 
considered a tort if 
a duty to provide 
such support has 
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law 


children constitutes a tort). 

In Florida, “the law imposes an obli- 
gation on both parents to contribute 
to the support of their children.* This 
obligation inheres in the parental rela- 
tionship and cannot be disposed of via 
contractual agreement.” Guadine uv. 
Guadine, 474 So.2d 1245 (Fla. 4th DCA 
1985); O’Brien v. O’Brien, 424 So.2d 
970 (Fla. 3d DCA 1983) (duty to sup- 
port minor children rests equally upon 
both parents). F.S. §409.2551 also 
places a statutory duty upon “responsi- 
ble parents” to support their children. 

In State ex rel. Nelson v. Nelson, 216 
N.W. 2d at 142, defendant argued 
unsuccessfully that parental nonsup- 
port is not tortious since “no such cause 
of action was recognized as a ‘tort’ at 
common law and because no ‘injury or 
property damage’ is involved.” Rejecting 
the defendant’s argument, the court 
recognized that: 

By failing to perform his statutory duties 
of support, defendant has caused foresee- 
able damages to complainant. Contrary to 
defendant’s contention, complainant mother 
has indeed suffered injury, for, quite apart 
from the physical and emotional trauma of 
bearing the child and rearing it alone, she 
is faced with the financial burdens of medi- 
cal and hospital bills. She is also confronted 
with the expense of rearing their child and 


possible impairment of her earning power. 
(Emphasis added.) 


Id. at 143. 

Whether the cause of action should 
be recognized as an intentional tort, or 
whether it should sound in strict liabil- 
ity or negligence are policy judgments 
which will have to await judicial devel- 
opment. Certainly, the intentional fail- 
ure to pay child support should be 
compensable. Likewise, the failure to 
do what a reasonable, prudent person 
should do to pay child support should 


also give rise to liability for negligence. 
See Department of Health and Rehabil- 
itative Services v. Wright, 522 So.2d 
838, 841 (Fla. 1988) (Justice Kogan’s 
dissent). 

A husband has a common law duty 
to support his wife.* Killian v. Lawson, 
387 So.2d 960, 962 (Fla. 1980), citing 
Contractors Contract NOY 5948 v. Mor- 
ris, 154 Fla. 497, 18 So.2d 247 (1944). 
The basis of a decree awarding alimony 
or support money is not founded on 
contract but is an obligation imposed 
by law® requiring the husband to do 
what in equity and good conscience he 
ought to do under the circumstances. 
See Brackin v. Brackin, 182 So.2d 1, 6 
(Fla. 1966) (order awarding alimony is 
an admeasurement by which the court 
makes specific a general duty to sup- 
port created by the marital relation 
and by public policy). The general obli- 
gation to support is made specific by 
the decree of the court of appropriate 
jurisdiction. Brackin, 182 So.2d at 6, 
citing Audubon v. Shufeldt, 181 U.S. 
575. Moreover, alimony or support 
money is awarded; this duty to support 
survives dissolution of marriage be- 
cause public policy requires the doing 
of that which in equity and good con- 
science should be done. Brackin, 182 
So.2d at 6. 

As noted, the doing of an act prohib- 
ited by law or the neglect to perform a 
duty imposed by law, resulting in dam- 
ages to another, creates a legal liabil- 
ity, and is, as it ought to be, denomi- 
nated a tort. While alimony arises from 
a duty which the husband owes to the 
public as well as to the wife, “[nJot 
every violation of public policy, [how- 
ever] is a tort in the absence of an 
allegation of acts constituting a breach 
of the plaintiffs’ legal rights and caus- 
ing injury to the plaintiff's person, 
property or reputation.”® Catania v. 
Eastern Airlines, Inc., 381 So.2d 265, 
267 (Fla. 3d DCA 1980). 

Failure of a spouse to comply with 
the legal duty to pay alimony can cause 
injury to the plaintiffs “person, prop- 
erty or reputation.” Physical or emo- 
tional trauma arising from a change 
in lifestyle is not beyond the realm of 
possibility. Likewise, a spouse may be 
faced with crushing financial burdens 
occasioned by large mortgage payments 
or hospital bills, nonpayment of which 
might lead to foreclosure and damage 
to one’s credit rating. A spouse might 
also be faced with an impairment of 


earning power. Does the mere enforce- 
ment of the final judgment by tradi- 
tional means afford that spouse a full 
and adequate remedy? Sometimes it 
does, and sometimes it does not. It is 
in the “does not” realm where creative 
lawyering should take hold. Traditional 
enforcement may get the alimony paid, 
albeit months later. But it does not 
restore a damaged credit rating, the 
loss of a home to a foreclosure suit, the 
humiliation created by the dunning 
creditor, or assuage the pain of seeing 
one’s child forced to wear shoes with 
holes or be limited to two meals a day 
because of a fiscally deviant parent. 
Those are real torts that demand judi- 
cial recognition. 


Conclusion 

This article intends to stir the legal 
imagination of the reader with regard 
to finding a legal redress(es) for wrongs 
that are committed in the family con- 
text, which have heretofore been over- 
looked or considered nonactionable. We 
did not treat the myriad of other issues 
that certainly will have to be consid- 
ered and resolved by our courts as 
these new causes of action are liti- 
gated. For instance, there will be is- 
sues such as whether prior findings of 
contempt in a dissolution action will 
act as collateral estoppel in a subse- 
quently filed tort action; whether a 
child has standing to maintain actions, 
in addition to the former spouse, for 
parental alienation syndrome (PAS) 
(assuming a way can be found to 
distinguish F.S. §771.01, which pro- 
hibits the filing of an action to recover 
sums of money for the alienation of 
affections); and whether such action(s) 
is classified as an intentional tort (that 
might allow punitive damages) or one 
sounding in negligence or strict liabil- 
ity. 

The courts will also need to address 
burden of proof problems. Should the 
burden be by the greater weight of the 
evidence or should there be a stronger 
burden of proof, such as by “clear and 
convincing evidence?” Would the tort 
be limited to violations of a final order 
or a judgment, or could a tort action 
be brought for breach of an interlocu- 
tory order? What about insurance cov- 
erage for this type of tort liability? 
Would a homeowner’s insurance policy 
provide coverage for liability? A myriad 
of court administration problems also 
must be addressed. With the antici- 


pated creation of family divisions, a 
decision has to be made whether these 
new tort actions—triable by jury— 
should be handled in the general 
jurisdiction division or by the judges 
assigned to the new family division. 

The law is, as it should be, a moving 
force as it attempts to confront injus- 
tices and provide remedies. These un- 
answered questions will be answered 
with creative lawyering and judicial 
boldness. 7 

1 Fra. Star. §787.03: 

“Interference with Custody: 

“(1) Whomever, without lawful authority, 
knowingly or recklessly takes or entices or 
aids, abets, hires or otherwise procures 
another to take or entice any child 17 years 
of age or under or any incompetent person 
from the custody of his parent, his guardian, 
a public agency having lawful charge of the 
child or incompetent person, or any other 
lawful custodian permits the offense of 
interference with custody, shall be guilty of 
a felony of the third degree punishable as 
provided in s. 775.082, s. 775.083 or s. 
775.084. 

“(2) In the absence of a court order determin- 
ing rights to custody or visitation with any 
child 17 years of age or under, or with any 
incompetent person, any parent of the child 
or incompetent person, whether natural or 
adoptive, stepparent, legal guardian, or rela- 
tive of such child or incompetent person 
who has custody thereof and who takes, 
detains, conceals or entices away that child 
or incompetent person within or without the 
state, with malicious intent to deprive an- 
other person of his right to custody of the 
child or incompetent person, shall be guilty 
of a felony of the third degree punishable 
as provided in s. 775.082, s. 775.083 or s. 
775.084.” 

2 Stat. §787.01. 

3 The right to child support belongs to the 
child. It is not an obligation imposed by one 
parent on the other. Armour v. Allen, 377 
So.2d 798 (Fla. Ist D.C.A. 1979). However, 
a custodial parent’s conduct does not estop 
that parent from enforcing the rights of the 
child. Dept. of Health & Rehab. Services v. 
Walker, 411 So.2d 347 (Fla. 2d D.C.A. 
1982). 

4 Fia. Star. Ch. 708 is entitled the “Mar- 
ried Women’s Property Act,” and provides 


_generally that married women shall have 


the same rights to own property, make 
contracts, and sue and be sued as those 
enjoyed by an unmarried woman. FLa. Star. 
§708.10 states inter alia: “This law shall 
not be construed as: (1) Relieving a husband 
from any duty of supporting and maintain- 
ing his wife and children.” “Because this 
statute does not create a duty on the part 
of the husband to support his wife, and does 
not relieve a wife of any duty which she 
may have to support her husband, it is not 
discriminatory in any fashion.” Fieldhouse 
v. Public Health Trust, etc., 374 So.2d 476, 
478. 

5 Until the enactment of Fla. Laws Ch. 
71-241 only the husband was responsible 
for the payment of alimony or child support 


in the event of divorce or dissolution of 
marriage. See, e.g., Shands Teaching Hosp. 
& Clinics v. Smith, 497 So.2d 644 (Fla. 
1986). A court may now order both parties 
to pay alimony. Fa. Star. 61.08(1). 

6 “Florida has long since joined the ma- 
jority view in the United States in holding 
that recovery for purely economic losses 
under a negligent tort theory is normally 
not allowed absent a claim for personal 
injuries or property damage.” AFM Corp. 
v. Southern Bell Telephone & Telegraph 
Co., 515 So.2d 180 (Fla. 1987), as cited in 
Latite Roofing Co., Inc. v. Urbanek, 528 
So.2d 1381 (Fla. 4th D.C.A. 1988). However, 
invocation of the rule precluding tort claims 
for only economic losses applies only when 
there are alternative theories of recovery 
better suited to compensate the damaged 
party for a peculiar kind of loss. Id. 
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tate legislatures and the 
Congress have established 

numerous regulatory agen- 

cies to monitor and control 
a wide range of matters relative to the 
delivery, financing, and management 
of health services, and have delegated 
to these agencies the primary 
jurisdiction to resolve various disputes 
related to such regulation. As used 
herein, “legislative” refers both to con- 
gressional and state legislative 
enactments, as well as to administra- 
tive agency action implementing the 
legislation. Examples of these agencies 
include the Florida Departments of 
Health and Rehabilitative Services, In- 
surance, and Professional Regulation, 
the Florida Health Care Cost Contain- 
ment Board, and the U.S. Department 
of Health and Human Services. 

In addition to the numerous health 
issues primarily within the jurisdiction 
of administrative agencies, there are 
issues involved in health care that are 
generally within the original 
jurisdiction of the court system, such 
as contract disputes, malpractice, and 
antitrust. In regulatory matters in 
which the judiciary generally does not 
have original jurisdiction, the courts 
have limited power to review adminis- 
trative decisions, and in any case, must 
defer to the expertise of the agencies 
in technical matters. 

In this article, we explore a contro- 
versial aspect of the jurisdictional 
dichotomy in health care law from a 
public health policy perspective: the 
appropriateness of the judicial versus 
the legislative role in regulating health 
care costs. 

Jurisdictional issues gain importance 
when legislative efforts to regulate may 
not appear to address the instant con- 
cerns of individuals seeking redress. 
In such cases, the courts may be seen 
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Legislative Versus Judicial 
Regulation of Hospital Charges 


The courts may not 
be the appropriate 
forum for 
determining the 
reasonableness of 
hospital rates and 
charges 


HEALTH LAW 


by Jay Wolfson and 
Gary Walker 


as a vehicle for resolving such a prob- 
lem. 

Attorneys representing “consumers” 
of health services have recently initi- 
ated judicial proceedings against more 
than a dozen hospitals in Florida. The 
numerous, similar complaints allege 
excessive pricing of individual services 
and supplies provided in the delivery 
of inpatient hospital care. The ubiqui- 
tous “eight-dollar hospital aspirin” 
represents the target category of an 
alleged overpriced health care com- 
modity. Each action seeks monetary 
damages—even though in some of the 
cases, the named plaintiffs are Medi- 
caid patients who paid nothing for the 
care they received. 

The premise underlying each com- 
plaint is that the defendant hospital 
unreasonably, outrageously, and un- 


conscionably overcharged for certain 
goods and services in violation of an 
implied covenant to deliver such com- 
modities for reasonable prices. 

The complaints suggest that hospi- 
tals are shifting costs to ancillary items 
(drugs, tests, supplies, etc.) in order to 
capture excessive profits from indi- 
vidual components of care. In each 
case, the complaint alleges that vari- 
ous elements of care, such as 
prescriptions or over-the-counter type 
medications, or supplies used in care, 
were grossly overcharged on the re- 
spective plaintiff patient’s bill. The 
complaints also seek to establish a 
class of patients against each defen- 
dant, which could represent all persons 
who had received services in each hos- 
pital over the five-year period covered 
by the statute of limitations for actions 
based on written contracts, set forth 
in F.S. §95.11. 

These cases are important because, 
if successful, they could result in an 
avalanche of consumer actions relative 
to pricing practices in the health care 
marketplace. Moreover, these actions 
raise a significant policy and 
jurisdictional question: What is the 
most appropriate forum for deciding 
the reasonableness of hospital rates 
and charges? Health policy specialists, 
legislators, and attorneys have an in- 
terest in the outcomes of these cases, 
and in this article, the authors discuss 
specific questions about policy and 
jurisdiction as they relate to the pricing 
of goods and services in health care, 
the regulatory purview of state agen- 
cies, and the appropriateness of seeking 
a remedy through the judicial forum. 

The policy and jurisdictional ques- 
tion turns on two subordinate issues: 

1) Has the legislature placed the 
issue of the reasonableness of hospital 
rates and charges under a regulatory 


scheme within the unique expertise 
and competence of the Health Care 
Cost Containment Board (HCCB) es- 
tablished pursuant to F.S. Ch. 407? 

2) Would resolution by the HCCB of 
the issue of the reasonableness of hos- 
pital rates and charges, using the 
special knowledge and expertise of the 
HCCB to determine technical and in- 
tricate factual matters, result in better 
and more uniform public policy regard- 
ing hospital rates and charges than 
resolution by the courts? 

We conclude that the courts may not 
be the appropriate forum for determin- 
ing the reasonableness of hospital rates 
and charges. For policy reasons, the 
well-established legal doctrine of “pri- 
mary administrative jurisdiction” 
should guide the courts in determining 
that these cases should be resolved 
within the context and expertise of the 
HCCB. 


Primary Administrative 
Jurisdiction 

“Primary administrative jurisdiction” 
is a well-established legal doctrine in 
Florida, and applies when an action is 
originally cognizable in the courts, but 
resolution of the action requires the 
determination of issues which have 
been delegated to the special expertise 
of an administrative agency within the 
context of a regulatory scheme. State 
ex rel. Shevin v. Tampa Electric Co., 
291 So.2d 45 (Fla. 2d DCA 1974), cert. 
denied, 297 So.2d 571 (Fla. 1974); North- 
east Airlines, Inc. v. Weiss, 113 So.2d 
884 (Fla. 3d DCA 1959), cert. denied, 
116 So.2d 772 (Fla. 1959). 

Tampa Electric Co., quoting U.S. v. 
Western P. R. Co., 352 U.S. 59 (1956), 
set forth the two reasons for the doc- 
trine: 1) uniformity of decision which 
may be obtained through agency deter- 
mination, and 2) the specialized 
experience, knowledge, and competence 
of administrative agencies in deter- 
mining issues of fact not within the 
conventional experience of judges. State 
ex rel. Shevin v. Tampa Electric Co., 
291 So.2d at 47. 

The Second District in Tampa Elec- 
tric Co. observed that deference should 
be made to an agency if the question 
to be resolved is the reasonableness of 
utility rates, which is an ultimate fact, 
or the applicability of a given tariff 
rate, which is a question of law, and 
the determination of either issue may 
require consideration of underlying, 


highly technical matters. 

With respect to the question of rea- 
sonableness of hospital rates and 
charges, the Florida Legislature has 
created a highly technical regulatory 
scheme designed quite explicitly to 
address the issue. The regulation of 
hospital rates and charges has been 
delegated to the special experience, 
knowledge, and competence of the 
HCCB. F-.S. §407.003 states that it is 
the intent of the legislature that the 
HCCB advise the governor and legisla- 
ture regarding, among other things, 
“health care costs, inflationary trends 
in health care costs, the impact of 
health care costs on the state budget, 
the impact of hospital and other pro- 
vider charges, and third-party reim- 
bursement mechanisms on health care 
costs.” 

Pursuant to F.S. §407.02 the HCCB, 
on an ongoing basis since its creation 
in 1979, has collected and analyzed 
extensive hospital data relating to 
charges, rates, overhead, markup, prof- 
itability, patient condition, and patient 
bills, as well as other financial and 
nonfinancial data. F.S. §407.50 and 
§407.51 require the HCCB to establish 
legally enforceable rates of increase in 
the average gross charges hospitals are 
allowed to make. Each year, those 
hospitals requesting increases in gross 
charges above a certain amount are 
subjected to a thorough and rigorous 
analysis of their charges (gross reve- 
nues), budgets, costs, and other related 
variables. Prospectively, in terms of 
each hospital’s budgeted revenues, as 
well as retrospectively, in terms of each 
facility’s actual revenues, hospitals are 
then held to certain limits on rates of 
increase in their charges, and are sub- 
ject to fines, penalties, and budget 
reductions for exceeding those limits. 

In addition, the HCCB is required 
each year by F.S. §407.08 to report to 
the governor and legislature on, among 
other issues, the extent to which cross- 
subsidization (charging more for profit- 
able hospital services to make up losses 
from unprofitable services) affects the 
rates and charges for hospital services, 
the degree to which third-party pay- 
ment mechanisms (described below) 
affect costs, and the extent to which 
other factors may be affecting costs. 

F.S. §407.13 also requires the HCCB 
to collect data and report on the degree 
to which prospective payment arrange- 
ments exist between health care pay- 
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ors and hospitals, that is, where the 
amount of payment for hospital serv- 
ices is negotiated in advance and fixed 
for a given contract period. 

The Florida Legislature has created 
within the HCCB an extensive hospital 
charge regulatory scheme. In the pro- 
cess, and by additional legislative 
mandate, the HCCB has acquired in- 
ternal expertise and competence to 
conduct ongoing, highly technical stud- 
ies relating to the costs of hospital 
services. In particular, the agency has 
gained the expertise necessary to evalu- 
ate the complex factual and policy 
issues related to the reasonableness of 
hospital rates and charges. 


Dependence on Fiscal 
Intermediaries 

Health care finance is unique and 
complex in a number of ways. For 
example, hospital rates and charges 
are not independent variables in the 
health care economic marketplace. 
Rather, they are unique by virtue of 
the high level of hospital industry de- 
pendence upon fiscal intermediaries— 
generally insurance companies, health 
maintenance organizations, or govern- 
ment agencies—for their revenues. 
Individual consumers (patients) rarely 
negotiate or even pay their bills. In 
1990, revenues from self-pay patients 
amounted to less than nine percent of 
total hospital revenues in Florida, while 
70 percent of such revenues were de- 
rived from those intermediaries paying 
negotiated rates.! Most of the financial 
decisionmaking regarding reimbursable 
amounts is conducted by private and 
public third parties who negotiate fees, 
pay bills, and often even manage the 
clinical care provided. 

The hospital economic environment 
is so different from the U.S. economy 
at large that there is a separate infla- 
tion index for hospital costs. The 
National Hospital Input Price Index 
(NHIPI) is used in place of the Con- 
sumer Price Index (CPI) when 
analyzing and regulating hospital 
charges, because the NHIPI reflects 
the unique factors affecting hospital 
costs and charges not reflected in the 
CPI. 

One factor reflected in the NHIPI 
which significantly affects hospital 
rates and charges is nursing costs, 
since these constitute approximately 
70 percent of hospital expenditures. 
The availability of nurses in different 


areas of the state varies so signifi- 
cantly that the legislature required the 
HCCB to conduct a special study on the 
availability of nurses. This is just one 
example of how the HCCB reaches 
outside strictly “financial” information 
to explore other issues having an im- 
pact on the cost of hospital care. 

Another characteristic of the hospi- 
tal industry which makes analysis of 
rates and charges very difficult is the 
fact that there are three distinct types 
of ownership in the industry: investor- 
owned, voluntary, and governmental. 
With each type of ownership there are 
different tax consequences, different 
goals and purposes, and different pa- 
tient mixes, all of which affect costs of 
operation, and thus, rates and charges. 
The HCCB has demonstrated expertise 
in considering the effect of those and 
other factors affecting hospitals through 
the agency’s “grouping methodology” 
which is used to help ensure statewide 
uniformity in the regulation of the 
finances of similar hospitals. 

A major factor in the rational analy- 
sis of hospital rates and charges must 
be consideration of the mechanisms for 
the funding of indigent care. Unlike 
other businesses, only the health care 
industry has the moral imperative and 
a legal requirement to provide medical 
care to those persons who cannot afford 
to pay for the services. To financially 
accommodate this requirement, hospi- 
tals engage in a practice called “cost- 
shifting,’ in which losses sustained 
from the provision of care to those who 
cannot pay are transferred to the over- 
all costs of health services provided by 
the hospital, and collected, where pos- 
sible, from those payor sources who do 
pay. In fact, the “costs” of unfunded 
care are a recognized, allowable ele- 
ment in hospital financial reporting.? 

While many could argue that cost- 
shifting is not the best or fairest method 
to finance health care for the poor, it 
remains the primary and accepted 
mechanism for funding indigent care. 
Policymakers in Florida and elsewhere 
have not seen fit to substitute overt 
tax-funded health care programs for 
the poor in place of the hidden mecha- 
nism of cost-shifting. 

Only in the recent past have there 
been even partial reforms enacted to 
explicitly address the issue of indigent 
care through tax revenue generated 
specifically to pay for such care. Exam- 
ples of such partial reforms include the 
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1991-approved one-half cent sales tax 
in Dade, Hillsborough, and Broward 
counties, and the creation by the Flor- 
ida Legislature of the Public Medical 
Assistance Trust Fund.’ These are in- 
tended to provide some relief to those 
hospitals which provide a dispropor- 
tionately high amount of indigent care. 

Finally, review of hospital rates and 
charges presents factual and policy 
issues for which the HCCB is uniquely 
qualified because the health care econ- 
omy differs from other areas of the 
national economy in the significant 
control of third-party payors in health 
care. As cited above, 70 percent of 
hospital care in Florida is delivered at 
rates fixed by the government, such 
as in Medicare and Medicaid, or at 
rates significantly discounted to major 
contract purchasers, such as health 
maintenance organizations (HMO’s), 
preferred provider organizations 
(PPO’s), and major purchaser coali- 
tions. 

In establishing the amounts to be 
paid for Medicare services, the federal 
government does not individually ad- 
dress the charges for specific items of 
service, such as intravenous setups or 
medications. Instead, the Medicare pro- 
gram pays a fixed, predetermined 
amount for medical and hospital serv- 
ices. This amount is based upon the 
discharge diagnosis, of which there are 
467 major categories called diagnosis- 
related groups (DRG’s). Similarly, 
HMO’s, PPO’s, and coalitions do not 
negotiate their discounts based on the 
price of hospital meals or shaving kits, 
but based on the overall costs of treat- 
ing health care conditions. In this, 
policymakers at federal, state, and pri- 
vate levels have recognized that 
hospitals “sell” total treatments for 
illness and disabilities—not a la carte 
pills, gauze, and intravenous setups. 

This macro-view, rather than the 
case-by-case micro-view, is the ap- 
proach taken by regulators and 
purchasers at the federal, state, and 
local levels because it yields the most 
accurate, consistent, predictable, and 
reasonable results in addressing hospi- 
tal rates and charges. 

Based on the hospital-specific factors 
affecting rates and charges, the exper- 
tise and special competence of the 
HCCB is essential in addressing the 
reasonableness of such rates and 
charges, to produce a comprehensive 
policy which will apply uniformly state- 


wide. In the absence of fraud, misrep- 
resentation, malpractice, or another 
similar issue of law, we believe that 
the courts should avoid playing the 
possibly enticing role of price regulator 
in the health care marketplace. 0 


1 HEALTH Care Cost CONTAINMENT 
Boarp, 1990 Hospitau FinanciAt Data (1991). 

2 They are included as deductions from 
revenue, but the HospitaL Aupit Guink of the 
American Institute of Certified Public Ac- 
countants leaves it to each institution to 
distinguish bad debt from charity care. 
AMERICAN INSTITUTE OF CERTIFIED PUBLIC 
Accountants, HospitaL Aupit GuipE (1991). 

3 Fria. Srar. §§212.054, 212.055, 395.101. 
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INNS OF COURT 


The American Inns of Court 


very other month The Flor- 

ida Bar Journal will devote 

a column to articles on is- 

sues related to the Ameri- 
can Inns of Court in Florida. The 
following article introduces readers to 
the history and goals of the American 
Inns of Court movement. 


Introduction 

The increasing incidence of uncivil, 
discourteous, combative, harassing, and 
outright rude behavior among trial 
attorneys, spawned by the “win at all 
costs,” “take no prisoners,’ “scorched 
earth” policy which has become the 
driving force in the trial bar in recent 
times has caused grave concern among 
members of both the bench and the 
bar. The Fifth Circuit has declared this 
style: “‘Rambo tactics’ that have 
brought disrepute upon attorneys and 
the legal system.” McLeod, Alexander, 
Powel & Apffel, P.C. v. Quarles, 894 
F.2d 1482, 1486 (5th Cir. 1990). The 
American Inns of Court (AIC) move- 
ment is one response to this “increas- 
ing stridency in advocacy,’ as Solicitor 
General of the United States Kenneth 
Starr has termed it. 

Federal District Judge A. Sherman 
Christensen organized the first Ameri- 
can Inn of Court in 1980 in Provo, 
Utah. Now, little more than a decade 
later, the inns of court concept has 
evolved into a national legal move- 
ment, with over 150 AIC’s meeting 
regularly across the United States. The 
American Inns of Court Foundation, 
located in Washington, D.C., conducts 
an annual meeting of representatives 
from each inn, charters new inns, dis- 
tributes information, and assists in 
organizing various regional coor- 
dinating councils of inns, which 
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hold regular meetings. The Young Law- 
yers Division of the American Bar 
Association, the Federal Bar Associa- 
tion, and the National Bar Association 
have all appointed inns of court com- 
mittees and the ABA Litigation Section 
has designated a liaison to the Ameri- 
can Inns of Court Foundation. Despite 
its many successes and huge growth, 
however, many people are unaware of 
the inns’ existence and purpose. 


A Growing Movement 

The American inn concept is the 
product of a discussion that occurred 
in 1979 among the United States mem- 
bers of the Anglo-American Exchange 
of Lawyers and Judges, which included, 
among others, then Chief Justice War- 
ren E. Burger. After the first AIC was 
formed in 1980, the idea began to 
spread relatively slowly, and one or 
two inns were formed each year. Then, 
in 1985 the American Inns of Court 
Foundation was established to encour- 
age the creation of new inns, admini- 
ster the spread of the inns’ movement, 
and designate a date for the first an- 
nual meeting of AIC’s. 

By the Second Annual Meeting of the 
American Inns of Court in 1986, there 
were 19 inns; by 1987, there were 31; 
by 1988, there were 62; and the move- 
ment continues to mushroom. 

Thus, at this moment, there are 
nearly 10,000 judges, trial lawyers, 
and graduating law students partici- 
pating in an inn of court. In addition, 
there are thousands of lawyers who 
have been involved and who are now 
alumni or emeriti. 

So what is this idea that’s caught fire 
in the legal community? Why is it that 
inn members consider each inn to be a 
forerunner in establishing higher stan- 


dards of ethics? How do the inns make 
the practice of law not only more enjoy- 
able, but also more efficient? And what 
is it about the concept that diminishes 
the perceived need for “Rambo tactics” 
and increases the enthusiasm of young 
and old alike for the practice of law? 


What Is an AIC? 


Everyone gripes about professional stan- 
dards and advocacy skills, and here, by 
God, is something you can do about it... . 
I think this is the most important thing I 
can be involved in. 

William B. Enright 
Senior U.S. District Judge 
Trustee, American Inns of 

Court Foundation 


After a number of American judges 
and lawyers visited the traditional Eng- 
lish inns of court in the late 1970’s, the 
decision was made to adapt the inns’ 
idea to the American legal system. 
Although never before utilized in the 
United States, the inns’ structure has 
long been the method of training new 
“barristers” in England. The trade- 
marks of an English inn are civility, 
integrity, and collegiality. The inten- 
tion of creating the American inn, of 
course, was to emulate those qualities 
and to instill a sense of professional 
standards in the inn members by osmo- 
sis; that is, through demonstration, not 
by fiat. 

The mission of the American inns is 
to unite a cross-section of the bench 
and bar into an educational forum to 
encourage excellence, professionalism, 
and ethics in legal advocacy, as well 
as to promote fellowship of the bar, the - 
bench, and students of the law. The 
inns’ concept is thus intended to per- 
petuate the more worthy traditions of 
the legal field. 

The idea is simple—lawyers and 
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judges with experience in litigation 
join together to impart their hard- 
learned lessons and varying viewpoints 
to their less-experienced counterparts. 
In the process, of course, they also 
educate each other, both in ethics and 
in substance. By providing a medium 
whereby young lawyers and law stu- 
dents learn side-by-side with the most 
experienced judges and attorneys in 
their communities, the AIC aids a 
lawyer in becoming a more effective 


Bankruptcy 


30 minutes or less... 


Take the effort out of efficiency. 
The 711+ Bankruptcy system lets 
you prepare a simple Chapter 7, 
T1 or 13 in 30 minutes or less! 


$3) Easy and enjoyable to use. 
With our friendly user interface, 
Attorneys and their staff have 
mastered the system in one 
short session. 


3 All forms and information 
needed for filing Chapters 7, 11 
and 13 are included in the 711 + 
system. 


e3 Save money by saying 
good-bye to expensive, 
pre-printed forms. 


(33 711+ was created by a 
Bankruptcy Attorney 
experienced in preparing 
hundreds of bankruptcy filings. 


fey System Requirements. IBM or 
compatible with 512 KB of 
memory and a hard disk drive. 


Bankruptcy System | 


It's a guarantee, not a gamble. 


Call For Free Demo Disk, 
and more information 
P.O. Box 7061, Ann Arbor, MI 48107 
(313) 663-6660 


advocate, with a keener ethical aware- 
ness. 

After three years of the academic 
study of law, most law school gradu- 
ates are unprepared for its actual prac- 
tice. How each young attorney develops 
his or her own method of practice, 
therefore, depends in large part on the 
conduct of those members of the profes- 
sion with or against whom the attorney 
practices. One of the keys of the AIC 
concept is the opportunity to provide 
new practitioners with models after 
which they may pattern their own 
conduct in practice. And the seasoned 
attorneys and judges, in considering 
questions posed by other inn members, 
benefit as well. 

Such an opportunity can be very 
reassuring to a new practitioner. The 
AIC program provides a young attor- 
ney with the opportunity to discuss 
and share with other, more-experi- 
enced practitioners their strategy and 
trial tactics. Many have met other 
attorneys in this context whom they 
would probably not otherwise have 
encountered. Conversely, the more- 
experienced trial attorneys see the inn 
as a means of paying back what they 
have received from the profession by 
allowing them to assist in the training 
of new lawyers. 

It is common knowledge that most 
law firms today must compete for 
clients and that they therefore appear 
to concentrate more on the commercial 
aspects of the practice of law, concomi- 
tantly encouraging young associates 
to market themselves, and to “bill 
hours.” For this reason especially, the 
inns’ stress on the practice of law as a 
profession, rather than as a business, 
has become important to the young 
attorneys who participate. 


How an AIC Works 


The Inns of Court programs are designed 

to demonstrate and encourage professional- 

ism and ethical conduct on the part of the 
members of the Bench and Bar. 

District Judge Frank Polozola 

Smith v. Our Lady of the Lake Hosp., Inc., 

135 FRD 139, 155, n. 67 (M.D. La. 1991) 


Each AIC represents a cross-section 
of 40 to 65 members of a local legal 
community. Typically, three levels of 
legal experience are recognized within 
each inn: First, the masters are cus- 
tomarily judges, law professors, or trial 
attorneys with more than 12 years of 
experience and they are the life-time 
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members. Then there are the barris- 
ters, who have between three and 12 
years of experience and retain active 
membership for an average of three 
years. Finally, there are pupils, who 
have less than three years of experi- 
ence and since many AIC’s are affili- 
ated with law schools, which often 
supply the materials and meeting place; 
third-year law students participate in 
many inns as pupils for one year. 

In some inns, new members are 
brought in once a year through a 
process wherein current members nomi- 
nate lawyers who would benefit from 
and contribute to the program. Other 
inns post an invitation for applications 
in the local bar newsletter. 

The members of each inn are grouped 
into “pupillages.” Each pupillage team 
consists of one or two masters, several 
barristers, and a number of pupils. 
Such an arrangement fosters the men- 
torship between judges and senior mem- 
bers of the bar with those junior to 
them, a relationship contemplated by 
the inns’ program. 

Inns normally congregate once a 
month, with a two-to-four-hour eve- 
ning meeting consisting of a dinner or 
a wine and cheese gathering, a role- 
playing demonstration by one of the 
pupillages, and a critique and discus- 
sion of the demonstration. Each pupil- 
lage is responsible for conducting one 
demonstration for the inn each year. 
The presentation customarily focuses 
on some facet of litigation or on a 
difficult ethical problem. The purpose 
is not only to teach, but to teach in a 
manner that “shows,” rather than 
“tells,” which appeals to a variety of 
the senses, and, therefore, holds the 
attention of the participants. 

Attorneys often reveal litigation se- 
crets during their demonstrations, 
which encourages all of the members 
to become more creative and thought- 
ful in their practices. And the role- 
playing demonstrations, which enable 
members to observe the community’s 
most seasoned attorneys at work, help 
all attorneys hone their advocacy skills. 

Young litigators see first-hand how 
often judges’ viewpoints can vary. For 
example, after a demonstration, differ- 
ent judges, when asked to give their 
opinions, will come up with different 
evidentiary rulings. Not only do the 
judges sometimes learn from each other 
in that fashion, but that aspect of the 
program often enlightens its members 
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about the distinctions between the state 
and federal systems. 

The learning process, however, flows, 
not only across, or down, but up as 
well. After having been in the trenches 
for so long, it is helpful for the senior 
members to see a fresh approach from 
the younger members of the bar, who 
raise issues that sometimes a judge or 
senior trial attorney might have be- 
come inured to, and, therefore, would 
not have noticed. The judiciary bene- 
fits because, having been out of prac- 
tice, judges tend to forget the con- 
straints lawyers face. The inn reminds 
them of those problems, and, as a 
result, the judges remain more flexible. 

Often, the pupillages also meet for 
discussion of current topics of legal 
interest in the local community or to 
prepare for a program. Some lawyers 
find these meetings more productive 
because of their small size. They en- 
courage more feedback and input from 
the younger members. 

The continuing legal education credit 
offered for most inn programs is an 
added plus to participation in an Ameri- 
can inn. Most states, like Florida, man- 
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“Look! Ring around the collar.” 


date CLE and accept proof of at- 
tendance at the inn demonstrations in 
satisfaction of those requirements. 


Coordinating Council 
of Florida Inns 

In 1989, there were seven AIC’s in 
Florida. Members of the two in Tampa 
decided that a regional council should 
be formed to encourage further forma- 
tion of Florida inns and to trade infor- 
mation and administrative strategies 
among the existing inns. 

In January 1990, the first meeting 
of the Coordinating Council was held 
during the Midyear Meeting of The 
Florida Bar. Members of every Florida 
inn, over 70 trial lawyers, and attor- 
neys interested in forming new inns 
were present. The meeting was fol- 
lowed by two demonstrations, dinner, 
and a speaker (then Chief Judge 
Markey of the Federal Circuit Court 
of Appeals, who is also chair of the 
Board of Trustees of the foundation). 

The council’s second meeting of the 
year is a business meeting only, at 
which the officers discuss issues per- 
taining to the practice in Florida and 
administrative strategies, and plan the 
day-long meeting, which is now regu- 
larly scheduled during the Midyear 
Meeting of The Florida Bar. Interested 
attorneys are always welcome. Since 
the inception of the Coordinating Coun- 
cil, the number of inns organized in 
Florida has more than doubled, to 16. 


AIC’s Commitment to 
Higher Ethical Standards 
I do not think it too strong a point to say 
that we are engaging in a “quiet crusade”—a 
crusade literally to save our profession, or 
as much of it as we can. 
Dean Howard T. Markey 
Chair, American Inns of Court Foundation, 
former Chief Judge 
U.S. Court of Appeals, Federal Circuit 
Not only is the AIC concept commit- 
ted to improving advocacy skills, it is 
dedicated to heightening ethical stan- 
dards in the legal profession. The pu- 
pillage demonstrations often lead to 
heated debate on questions of ethics. 
Many of the demonstrations focus solely 
on ethical issues. The programs remind 
experienced attorneys, as well as new 
practitioners, of their professionalism 
and ethical awareness. It instills in 
many not only the determination to 
live up to the standards expected by 
the judges, but also a strong sense of 
duty we should feel as officers of the 


court as well as an appreciation of the 
fact that each alone is responsible for 
his or her actions. 

The inns’ concept is not without its 
critics. The chief complaint of the par- 
ticipants, however, appears to be that 
the tenure for pupils is too abbreviated. 
Some argue that extending member- 
ship would not only increase the pupils’ 
educational opportunities, but also 
would promote continuity, and that 
pupils need at least two years to under- 
stand the philosophy of the inns’ con- 
cept and to become comfortable enough 
to begin participating actively. Of 
course, the barristers also complain 
that their three-year memberships are 
insufficient. 

It would seem that nothing short of 
permanent membership will be com- 
pletely satisfactory to both barristers 
and pupils. The drawback, of course, 
is that such expansion of those terms 
would decrease the number of opportu- 
nities available to prospective mem- 
bers. It is for this reason that the 
number of inns across the country is 
expanding on an exponential basis. 
This is because when “there’s no room 
at the inn,” all it takes is a few 
committed trial attorneys and judges 
to create another. 0 


Joryn Jenkins is a commercial liti- 
gation associate with the Tampa law 
firm of Taub & Williams, P.A. She 
is a graduate of the Georgetown 
University Law School and Yale 
University. Previously she served as 
an assistant state attorney and spe- 
cial assistant U.S. attorney in 
Tampa. 

This column is submitted on be- 
half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, edi- 
tor. 
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MAILING 


LABELS 
| OF ATTORNEYS | 


Accurate, Complete and 
Economical, with a fast 
turnaround time. 


Complete flexibility d 

allows you total 
customization. 


A base price of only 
$55/Thousand. 


— 


call us today 
at 


1-800-444-4041 


# Extension 21 


LAWYER SERVICES PAGES 


Expert Witness 


Electrical Power - Electronics - 


Robert J. Abend, P.E. Areas of Expertise: 


¢ BSEE (Summa Cum Laude) ¢ Electrical Accidents 
MSEM Electrical Power 
Three U.S. Patents Systems 
25 Years Experience Electronic Equipment 
¢ FCC General Radio ¢ Radar Equipment 
Telephone License ¢ Semiconductors 
* Member National * Computer Hardware & 
Forensic Center Software 
Telephone & FAX 1265 Palmdale Circle 


(407)952-2216 Palm Bay, FL 32905 
NO CHARGE FOR INITIAL CONSULTATIONS 


G. A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
B® Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
Mm versity, 1946-1949, B.S. 
® Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manufac- 
turing, supervision and operation of equipment. 
Also extensive executive experience. Qualified 
as an expert in many fields, including: 

Forklifts & Hoists 

Material Handling Equipment 

Construction Equipment 

Trucks of all types 

Heavy Vehicles 

Airline Ground Handling Equipment 

Oil Field Equipment 

Ditching Machines 

Manufacturing Machinery 

EXTENSIVE COURTROOM EXPERIENCE 


8425 South 73rd East Avenue 


Tomlinson Engineering Company 


(918) 252-1905 Tulsa, Oklahoma 74133 


The SMALL FIRM 
Prescription 


SOFTWARE 
FOR IBM PCs & COMPATIBLES 


Computer automate your law firm with the 
all new Version 4.0 SMALL FIRM Pres- 
cription. 


¢ Time & Billing 

¢ Advanced Cost Accounting 
¢ Trust Accounting 

General Ledger 

Payroll 

e Check Writer 

¢ Report Generator 


All these functions are fully integrated into 
one program designed specifically for 
small law firms and all for just $299*. 
"Add $10 handling 


This program is so simple 
to operate, your legal 
secretary will have it 

running on the first day. 


sea Software, Inc. 
¢ For Attorneys Written by Attorneys 


Suite 101 
W. Palm Beach, FL 33409 
(800) 749-9060 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


SUPPORT SERVICES 


Relating to Hotels, Resorts and 
the Hospitality Industry. 


¢ Market Research 


¢ Independent Operations/ 
Financial Analysis 


¢ Real Estate Tax Appeals 


¢ Counsel Orientation to the 
Hospitality Industry 


¢ Expert Witness Testimony 


DMT 


HOS PEEAL ITY 
ASSOCIATES, INC. 


David M. Theophilus 
President 
6305 Westwood Blvd. 
Orlando, Florida 32821-8094 
(407) 352-7700 FAX (407) 351-5087 


Credible. 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 
Type Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, Mi 48070 


SPECIAL PACKAGES AVAILABLE Now: 
‘Includes All Travel and 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 


1-800-284-3627 
THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 
and finances! 
Satisfaction guaranteed or your money back! 


* Limited Check 


evaluation physical e 


"Extended Financial Asset Check 
— Includes; Full limited financial 
check plus motor vehicle and t boat 


Headquarters 

lewport Center Dr., 

Beach, FL 33442-7708 
(305) 429-8855 
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LAWYER SERVICES PAGES 
Discreet 
Professional 
Investigations 
CALLTOLL FREE 
4-800-486-2202 
"LAIMS VERIFICATION 
~~ INCORPORATED 
| Offices throughout Florida, Georgia and Alabama ue 


LAWYER SERVICES PAGES 


TECHNICAL & MEDICAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 

courts. Full range of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 


(516) 747-8400 
Out of NYS (800) 822-1515 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 147050 
Gainesville, FL 32614-7050 


All Areas 
1-800-766-3008 


PURVEYORS OF ORIGINAL DOCUMENTS 
FOR COLLECTION OR DISPLAY IN HOME 
OR OFFICE 


Legal Contracts 1350 AD. to 1825 AD, 
Presidents of the United States 
Declaration of Independence Signers 
Documents by Judges, Criminals & Scallywags 


Free Price List 


Archives of History 
P.O. B. 23191 
St. Petersburg, Florida 
Fax 813-573-1333 


Here to serve you... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help underwrite 
the costs of this publication but are ready to 
supply lawyers with their practice and per- 


sonal needs. 


When you need a product or service, 
consult these companies and individuals first. 


It’s here.... 


The 1991 directory 
edition of The Florida 
Bar Journal. 


For a comprehensive 
listing of legal service 
providers consult the 
Lawyers Services Pages 
of your Florida Bar 
Journal directory. 

The advertisers there 
are experienced in help- 
ing lawyers do their 
work better. Give them 
a try first .... and let 
them know you called 
because they advertise 
in the Journal. 
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167 Willis Avenue 
Mineola, N.Y. 11501 
Archives of 9 listor 


41151-0002-02 


There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 


and proof of their recording. 

Don’t leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 
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Fax Area Code (612) Phone 696-3933 7 
General 


Note: Many Profiles contain multiple screens of information. 


Toleading 
Minnesota firms 
like Larkin 
Hoffman Daly & 
NDE at Law Lindgren, Ltd., 

there's no substitute for fast, accurate 
directory information. 

That's why they're listed in West's 
Legal Directory. 


It's the only legal directory that's 
updated daily. 

From promotions to address 
changes. Affiliations to important 


cases. Whenever they change, the WLD 


listing changes too. 


In just days. With just a phone call. 


It's no wonder that WLD is the 


nation's fastest growing, most accurate 


legal directory. 


Larkin Hottman Daly & Lindgren, Ltd. was founded in 1958 to serve the 
business and commercial needs of clients. As the firm enters the decade of 
the 1990's, its practice has expanded to include individual, 
: governmental clients throughout the United States. : 


firm recognized early the need to provide client services in ese 
changing areas of the law. The firm assists clients in traditional areas such 
as corporate law, securities law, tax and taxation, banking, real estate, and 
_ litigation. In addition, the firm offers specialty services in land use planning 
and development. zoning, environmental regulation, legislative, lobbying and 
administrative law, franchising, public bond ‘Geencing, general business 


“With unlimited 
Descriptive Text, we 
can promote our firm’s 
credentials and 
accomplishments in 
free-form text to 
thousands of 
WESTLAW? users 
more cost-effectively 
than ever!” 

Terrie Wheeler 
Marketing Director 


Larkin Hoffman Daly 
& Lindgren, Ltd. 


Call 1-800-777-7089 now for 
complete details about how you can 
get your name and profile on West's 


Legal Directory. 
WESTS 
LEGAL 


DIRECTORY 
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